
Admissibility of Post-Hypnotic 
Testimony By KIMBERLEY A. KINGSTON 

Special Agent • FBI Academy • Legal Counsel Division 
Federal Bureau of Investigation • Quantico, VA 

PART II 

" ... the admissibility of post-hypnotic testimony is contingent 
upon a showing that the hypnotically refreshed recall is reliable." 

The inaccuracies associated with 
hypnotic recall cannot, necessarily, be 
blamed on the individuals involved in 
the process. Rather, the inaccuracies 
are more often attributable to problems 
inherent in the hypnotic process itself, 
problems such as hypersuggestibility, 
hypercompliance, and confabulation. 

Hypersuggestibility 

Hypnosis is a state of altered con
sciousness "marked by heightened 
suggestibility" 6 or hypersuggestibility. 
Thus, an individual in a hypnotic state 
is very open and responsive to sug
gestions made by the hypnotist. While 
this particular characteristic is what 
makes hypnosis a successful tech
nique in both the medical and enter
tainment fields, hypersuggestibility 
presents a very serious problem when 
using hypnosis for investigative pur
poses. When using hypnosis to refresh 
the memory of a potential witness, 
there exists a very real danager that 
the subject will respond to suggestions 
made by the hypnotist, no matter how 
subtle or unwitting those suggestions 
may be. The unfortunate result is an 
inaccurately refreshed recollection 
based on a commingling of the sub
ject's original observations and the 
suggestions received from the 
hypnotist.7 

Hypercompliance 
Very closely related to 

hypersuggestibility is a characteristic 
of hypnosis known as hypercompli
ance-the hypnotized subject's over
whelming desire to please either the 
hypnotist or others who have urged 
him to undergo hypnosis.8 Motivated 
by hypercompliance, it is not uncom
mon for a subject being questioned un
der hypnosis to suppress an appropri
ate response and respond, instead, in 
a manner that he believes is expected 
of him.9 When the subject under hyp-
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nosis is a potential witness attempting 
to refresh his memory, and the individ
ual he is seeking to please is a prose
cutor or an investigator, it is not difficult 
to imagine the havoc hypercompliance 
could wreak on the subject's accurate 
recall. 

Confabulation 

In a hypnotic state, a subject, al
ready prone to hypersuggestibility and 
hypercompliance, will unconsciously 
i·nvent facts in order to answer ques
tions posed by the hypnotist, if the 
subject lacks adequate knowledge or 
memory to respond honestly to the in
quiry. This process of articifically en
hancing memory or "filling in the gaps" 
is called confabulation.10 

Although hypersuggestibility; 
hypercompliance, and confabulation 
present serious problems when at
tempting to refresh the recollections of 
a witness through hypnosis, these 
problems are, by no means, unique to 
hypnosis. It is not uncommon for an in
dividual who is overly anxious to assist 
in an investigation to engage in activi
ties closely resembling hypersuggesti
bility, hypercompliance, and confabula
tion without the aid of hypnosis. 
However, many experts in the field of 
hypnosis contend that an additional 
feature of hypnosis puts the previously 
hypnotized witness in a class by him
self. This distinguishing feature is the 
fact that a witness who admits to being 

uncertain of the accuracy of his recol
lections prior to hypnosis often be
comes firmly convinced of the accu
racy of his recollections after hypnosis, 
despite the fact that his recollections 
m·ay include false memories induced 
by hypersuggestibility, hypercompli
ance, and confabulation. 11 

These problems inherent in the 
use of hypnosis were powerfully dem
onstrated in a laboratory test which in
volved instilling false guilt in experi
mental subjects through hypnosis. The 
subjects were so strongly convinced of 
their own guilt that they were unable to 
pass a subsequently administered lie 
detector test. Although completely in
nocent, the subjects' admissions of 
guilt registered as truths on the 
polygraph. 12 

JUDICIAL ANALYSIS 

Overwhelming as the problems in
herent in the hypnotic process appear 
to be, some experts still believe the 
harmful effects of hypnosis can be 
minimized and are of the opinion that if 
proper precautions are taken, previ
ously hypnotized witnesses can pro
vide accurate courtroom testimony. 13 
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