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“ ... law enforcement officers should be selective in their use of
hypnosis and should follow procedures that grant them the
greatest likelihood of admissibility.”

Today, several courts still hold to
the proposition that the possible ef-
fects of hypersuggestion, hypercompli-
ance, and confabulation impact on the
weight, not the admissibility, of the tes-
timony of previously hypnotized
witnesses. These courts assume that
“skillful cross-examination will enable
the jury to evaluate the effects of hyp-
nosis on the witness and the credibility
of his testimony.”?'

Admissibility Contingent Upon
Reliability

Several State appellate courts
since Harding have created a second
category of cases on this issue by re-
jecting Harding's per se admissible
standard, and instead, adopting a rule
of limited admissibility.?? Court deci-
sions that fall into this category are
more concerned with the problems in-
herent in the hypnotic process and
hold that the admissibility of post-
hypnotic testimony is contingent upon
a showing that the hypnotically re-
freshed recall is reliable. While these
courts agree that the key to admissibil-
ity of post-hypnotic testimony is relia-
bility, the ‘'methods prescribed for
demonstrating such reliability vary
greatly by jurisdiction.

Some jurisdictions have embraced
a very elementary test of reliability that
requires the party proposing the testi-
mony of a previously hypnotized
witness to show that the testimony is
based on the witness’ independent re-
call and is not merely the product of
the hypnotic process. Conceivably, this
burden could be met by demonstrating
a consonance between the witness’
pre- and post-hypnotic statements,
corroboration of the witness’ state-
ments made under hypnosis, Qr merely
by establishing the opportunity of the
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caw enforcement officers of other
than Federal Jurisdiction who are
interested in any legal issue dis-
cussed in this article should consult
their legal adviser. Some Police
procedures ruled permissable un-
der Federal constitutional law are
of questionable legality under
State Law or are not permitted by
law or are not permitted at all.

witness to observe the events which
he purports to recall under hypnosis.?®
Other jurisdictions apply a balancing
test?* which measures the probative
value of the post-hypnotic testimony
and weighs it against the “danger of
unfair prejudice, confusion of issues,
or misleading the finder of fact.”?®

However, a majority of courts that
subscribe to the limited admissibility
rule have shifted their attention away
from the proffered post-hypnotic testi-
mony and focus, instead, on the hyp-
notic process itself. Typically, these
courts attempt to insure the reliability
of post-hypnotic recall by imposing
procedural safeguards which must be
strictly adhered to during the hypnotic
session. Although differing slightly
from jurisdiction to jurisdiction, a ma-
jority of these safeguards have been
adapted from suggestions made by Dr.
Martin Orne,?® an expert in hypnosis,
and are, therefore. fundamentally quite
similar.

Dr. Orne's suggestions were first
introduced in the 1981 New Jersey Su-
preme Court case of State v. Hurd.?’
In this case, defendant Hurd was ar-
rested and charged with assault with
intent to kill when the victim of the as-
sault identified Hurd as her assailant.
The victim, Hurd's ex-wife, informed in-
vestigators that on the evening of the
attack, she was asleep in the bedroom
of her ground floor apartment when

someone reached through the window
and stabbed her numerous times. Al-
though she was unable to identify her
attacker immediately after the incident,
the victim asked the police to “check
out” her former husband. Later, the
victim was informed that her current
husband, David Sell, and her formrer
husband, Paul Hurd, were the primary
suspects in the case.

The victim then agreed to undergo
hypnosis in an attempt to refresh her
memory. While under hypnosis, tne
victim began to relive the incident and
became hysterical. When askead
whether the assailant was her ex-
husband, the victim respondad
affirmatively.

After she was brought out of the
hypnotic trance, the victim expressed
mistrust about her identification of
Hurd. However, investigators encour-
aged her to vindicate her current hus-
band by making a formal identification
of Hurd. Consequently, the victim gave
a statement to police identifying Paul
Hurd as her assailant.
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