KEVIN AQUILINA

In my 16 July 2023
contribution in this
newspaper on artistic
expression, [ wrote
about government’s
abortion law
tragicomedy.

also stated that as an aca-

demic I would need vol-

umes to document all

government’s tragicome-

dies. It was followed by that
of 18 July 2023 where, after gov-
ernment comfortably defeated an
opposition motion to appoint an
administrative inquiry into the
death of jean Paul Sofia - whose
life was cut abruptly short - the
Prime Minister anmounced that
he was ignoring the parliamen-
tary vote totally in his favour that
saw the Opposition’s motion de-
feated by the Labour Parliamen-
tary group.

The implications of this govern-
mental unprecedented Olympian
somersauit means that the gov-
ernment’s action is conducive to
defy parliament, despise the rule
of law, ditch the separation of
powers where parliament keeps
government in checland under-
mine the independence of the ju-
diciary by shifting all the blame
not on government's incompe-
tence but on the magistrate car-
rying out the magisterial inquiry.
A tragicomedy in its own right
that has made Euripides, William
Shakespeare, and other authors
of tragicomedies blush. For how
could these tragicomedy authors
excel more than Robert Abela and
his parliamentary group do?
Abela would surely make an ex-
cellent candidate for the Nobel
Prizein literature if he were to re-
duce his tragicomedies to paper
instead of writing letters to the
Chief Justice!

Now that government has - re-
luctantly and belatedly - given
the green light to the inquiry into
Jean Paul Sofia’s death, the in-
evitable question that arises once
the Board of Inquiry concludesits
report wilk be: what will happen
to the Board of Inguiry's report?
Will it meet the same fate of the
Daphne Caruana Galizia Assassi-
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nation Board of Inquiry report
that - two years down the road -
has remained totally unimple-
mented? Will it meet the same
fate of the Judge Giovanni Boneilo
3¢ Novermber 2013 report on the
Ilolistic Reform of the justice See-
tor? Will it meet the same fate of
Macdam Justice Consuelo Scerri
Herrera's report on court ex-
perts?

The pattern, should it continue
to be followed, and there is no
contrary indication that this will
not be the case as the inquiry
terms of reference mention noth-
ing to this effect, nor the DOI
press release that announced
themn, is that like all the previous
reports they will be filed some-
where inaregistry in the Office of
the Prime Minister, in the special
section entitled ‘No further action
te be taken: Archived - to be fot-
gotten. The files will remain
there held until thitty years
would have elapsed and are sub-
sequently sent to the National
Archives for preservation to
make more shelving space for
other unimplemented inqguiries
yet to come including probably
the Sofia one as welk.

Of course, if the Prime Minister
had tabled a Bill in the lHouse of
Representatives whereby gov-
ernment binds itself by law to im-
plement the inguiry's
recommendations within a six
month period following the pub-
lication of the Sofia Board of In-
quiry’s rveport, that would be
another matter as it would have
given credibiiity to government
that it currently lacks. But the
writing is clear on the wall. The
Prime Minister has fallen in the
same bad governance trap as his
predecessor when the latter had
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to swallow a camel down his
throat when he kept on procras-
tinating in establishing the Caru-
ana Galizia Board of Inquiry as he
was left no other option by the in-
ternational community to do so.

Yet what was the result of that
inquiry: a repoert that has led to
complete inaction. Wil the Prime
Minister follow this precedent?
Undoubtedly he will for it is he
himself who has, since being ap-
pointed Prime Minister, continu-
ously failed to see to it that the
Daphne report is impiemented.
Iis strategy is now lnown. Order
an inquiry. The inquiry will take
ils time to be concluded. By the
time this happens everybody
would have forgotten Jean Paul
Sofia and government’s mess.
The report can then also be
buried with the innocent victim.
This is not a one-off strategy that
this Prinme Minister and his pred-
ccessor have adopted: it isa char-
acteristic trait of their bad
governance. It shows, therefore,
that there is no good faith on the
part of the gevernment and that
the ordering of the Sefia inquiry
is simply intended to keep aloof
bad gavernment publicity. Every-
thing then goes back to normal.
Governument continues with its
routine bad governance.

Whal is also interesting about
this episode Is the way how the
decision to change course 360
degrees was arrived atin full dis-
respect and total contempt of the
House of Representatives. Our
Prime Minister and his govern-
ment who often preach how dear
the rule of law is to them, did not
have the decency to appear com-
plying with the rule of faw and
the separation of powers doc-
trines to go back to the House of
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“Rather than
attacking the
Jjudiciary who are
like sitiing ducks
and cannot defend
themselves from
government's
attack, he failed to
inform us what
measures his
minister of justice
took already or is
planning o
announce to assist
magistrates to
conclude
magisterial
inquiriesinan
expeditious way.”

Representatives and file a new
360 degrees u-turn motion (as it
is probably called in parliamen-
tary jargon] to undo the previous
one as standard parliamentary
practice dictates. Instead, they
adopted the ‘cowboy’ approach,
that is, they took the law into
their own hands and, worse still,
defied the House of Representa-
tives with impunity that - afterall
- had voted in their favour. The
inevitabie question that arises
hereis: are we in the wild west or
in a supposedly democratic state
that respects the rule of law? Not
even did the government keep up
appearances of going to the
House to undo a previously cruel,
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arrogant, and stubborn decision
of the government's own making.

If government is to be believed
that it wifl itnplement the recom-
mendations of the Sofia report, it
has to do more than just simply
establish a board of inquiry. Gov-
ernment’s continuous defiance of
the rule of law, its constant attack
on the independence of the judi-
ciary, and its nonchalant fashion
of administering the country
does not bode well to us citizens
trusting it with deliver on the in-
quiry report.

The Prime Minister has put the
blame of his government change
of course on the Inguiring Magis-
trate. But he was proved wrong
as the inguiry was concluded a
few days later after he made the
fatal and frontal attack on the ju-
diciary. Rather than attacking the
judiciary whe are like sitting
ducks and cannot defend them-
selves from government's attack,
he failed to inform us what meas-
ures his minister of justice took
already or is planning to an-
nounce o assist magistrates to
conclude magisterial inquiries in
an expeditious way. Nor did the
Prime Minister inform us of the
magistrate’s case load, that is,
whether it is excessive, highly ex-
cessive, or astronomical. Did the
Inquiring Magistrate have only
one ingquiry te conclude? Surely
not. Did she have to perform
other duties in the Court of Mag-
istrates that required her to at-
tend to several other cases?
Undoubtedly so. [f thisis the case
- and | have no doubt about that
- why did the Prime Minister not
give us the whole picture of the
Magistrate’s duties?

Continues on page 16
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Another inquiry, another report, another inaction

Continued from page 103

When one reads the Prime Min-
ister’s colossal u-turn speech
one gets the impression that the
magistrate had only one task to
do - the conclusion of the Sofia
inquiry and nothing else. But
we all know that thisis far from
the truth, that halfstruths
amoust to a fie, and that our ju-
diciary are not only under-
staffed when compared to other
EU judiciary but do not enjoy
the necessary administrative,
logistic, human resources, and
other support measures to do
their delicate job serenely and
properiy. It is very easy to pub-
licly denounce members of the
judiciary when it is well know
that whatever is stated about
them in the media, they are pre-
cluded by their Code of Ethics
from commenting thereupon.
tHlowever, politically, it makes
sense to criticise a judge or
magistrate as the latter is bound
by silence. What better defence-
less sitting targets could the
Prime Minister choose? But po-
litical victaries are not waon that
way, through a walk over. Only
face-saving measures are de-
ployed this way to give the im-
pression that one is strong
[with the weak of coursel!).
Thus, there s no level playing
field and here the Prime Minis-

ter is abusing his office to casti-
gate the judiciary when the fault
lies at his own door - at the jus-
tice ministe1r’s office who has s0
far failed to deliver a proper
setup for prampt conclusion of
magisterial enquiries.

In the meantime, we await
government's next tragicomedy
to comnent upomn. On the basis
of government's past perform-
ance and tragicomedy track
record, | am sure that T will not
have much to wait and will
surely not be deluded!

Returning back to the Inquir-
ing Magistrate's Sofia report, it
transpires that when the fatal
accident took place, three Occu-
pational Health and Safety Au-
thority (OHSA) employees were
belatedly present on site after
the tragic event as mete specta-
tors. FThe lnquiring Magistrate
correctly declined a request by
that Authority so that its offi-
cers would e present during
the hearing of witnesses by the
Magistrate in question as this
request was in violation of arti-
cle 518 of the Criminal Code
that covers the whole proceed-
ings of the inquiry by a Dlanket
secrecy provision, On 20 De-
cember 2022, the Chief Execu-
tive Office of the said Authority
gave evidence to the effect that
once the owners of the develop-
ment in guestion had not in-

“Irrespective of
whether OHSA was
af foult, or whether
the law needs to be
amended, it is
imperative that the
board of inquiry
looking into
administrative
faults by the public
administration in
the Sofia case
investigates this
point to establish
whether there was
bad administration
oit OHSA's pari, or
whether the law
needs changing.”

formed OHSA, the OHSA would
not have known of that devel-
opment taking place. Hence, no
inspections were held by OHSA
on the site in question.
Irrespective of whather OHSA
was al fault, or whether the law
needs to be amended, it is im-
perative that the board of in-

quiry looking into administra-
tive faults by the public admin-
istration in the Sofia case
investigates this point to estab-
tish whether there was bad ad-
ministration on OHSA’s part, or
whether the Jaw needs chang-
ing. Of course, even if the own-
ers did not inform the OHSA
that works were to commence,
what happens if ~ this notwith-
standing - works commence,
people die, workers get injured,
and the OHSA is not there to su-
pervise the works once it has
notbeen notified? One has also
to think of these situations - as
was cleariy this case ~ where an
owner fails to notify the Au-
thority, the fatter is conspicuous
by its absence, and as aresultof
this administrative or legisla-
tive failure, death or injury to
workers or passers-by ensues.
[t is thus important to establish
whether the current law ex-
pressly prohibits OHSA being
more vigilant and on site in
those cases where it has not re-
ceived notification. Hopefully,
the board of inguiry will answer
this vexed question and make
suitable recommendations for
the future.

Finally, if the board of inquiry
concludes thal OHSA was at
fzult, then one cannot but not
question the reasonableness
and wisdom of the amendment

to the Criminal Code made by
Act XIX of 2023 that came into
effect on 9 June 2023 whereby
an Inquiring Magistrate has
been bound by law "as soon as
practicable [to] notify the Au-
thority of the inquest and shall
allow the said Authority to par-
ticipate by delegating not more
than two {2) of its officers so as
to be present during the inquest
oi the spot and during the hear-
ing of witnesses if and as may
be decided hy the Magistrate’
This is a very bad practice espe-
cially if it is found in the Sofia
inquiry that OHSA failed 1o
carry out its supervisory fune-
tions, If, as the amended law
now provides, OHSA will be
privy to ali cenfidential infor-
mation in a magisterial inquiry
gained through its involvement
in an inquiry, thereby being able
to cover its back should it be
found in breach of its duties at
law, not to say destroy any evi-
dence of maladministration,
will aot that amount to a mis-
carriage of justice with the po-
tential culprit having access to
all such information that can
prejudice and future action in
OHSN's regard? Quite an unbe-
lievable bad law indeed!

Kevin Aquilina is Professor of
Loaw at the Foculty of Laws,
University of Maita
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