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Reviewed In The Light of a Recent Court of Appeal 
Judgment In The Names. 
Jonathan Shaw pro et noe et vs David Alan Shaw (Rik ru . 618/09 AL) 

On the 27th November 2009. The 

Court of Appe,11 1n a recent Judgement 

delivered on the 27th November 2009. 

1n the names Jo11<1Cl1<111 Shaw r,10 e1 noe 

er vs Do\; d AJon SliOI\ (R1k Nru b 18/09 

AL) upheld the plea that there e>-1sb. 

no nght ,1ppeal from ,1 decn~e issued 

by d court of first Inst,ince tollow1ng ,1n 

application filed In tenns of section 402 

of the Companies Act. 

Section 402 of the Companies Act 

provides protection to sha1-eholders In a 

comp.iny from unfoir p1-e1ud1ce. 

I he facts ol the c,1sc 1n bnef were that 

Applicants holding e1.~hty pe1 cent (80%) 

of the sh,1re~ 1n a comp 1ny cl,11med th..lt 

the Respondent holJ1ng the rem 11n1ng 

sl1a1-es w. is ,1ct1ng 1n ,in Jbu,1vc m,mne1 

and reques1ed the coui t to issue .ill 

oppo1 tune me,1sures. The Respondent 

replied thJt he w,1> ,1Ct111g 1n good faith 

-iccord1ng to the company statute The 

court of tirst instance delivered a decree 

d1srn1ss1ng the 1pplicat1on. 

Appl1c<1nts lodged an appeal to the 

decree delivered by the Court of tirst 

1nst,incc claiming nullity of Judgement 

on ,t numbe1 of grounds. inter alia. th.it 

the first court c.ime to 1b dec1s1on 

I. wrthout appo1nt1ng the c,1sc fo1 

heanng: 

2. without hearing the evidence-: 

3 without affo1 ding the p,11 ties <1n 

opportunity to ple.td the case: 

4, by accepung the reply of the 

respondent 1n toto the cou1-1 
<1tcepted Respondent's submissions 

without any evidence confirming or 

con-obor,1t1ng s.1me. 



Appellants requested the quashing of 
the said decree. 

Dr Stefano Filletti for Respondent. 

1n the Court of Appeal. raised a 
preliminary plea to the effect that 
the1·e exists no right of appeal fi-om a 

decree issued by a court offirst instance 
pursuant to a decree delivered in terms 
of section 402 of the Companies' Act. In 
essence Respondent argued that 

I. Section 402 was an action which 
could be filed by a simple application 

(not sworn application, already known 

as writ of summons) and therefore 
the right of appeal under Cap. 12 of 
the Laws of Malta reserved for lit1g1ous 

proceedings did not automatically 
extend to these proceedings. An explicit 

right of appeal had to be pmvided for 
1n the law: 

2.There is no automatic right of appeal 
and previous Judgements delivered 
by the Court of Appeal on similar 
proceedings do not create a 1ight of 

appeal where the law did not explicitly 
grant such 1ight: 

3.The Companies Act does not afford a 

right of appeal from applications filed 1n 
terms of section 402 and there was no 
reference of the applicability of the nght 
of appeal 1n terms of Cap. 12 of the 
Laws of Malta; 
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4.The interpretation and relative 

argumentation provided by Respondent 

was also confirmed by the drafting of 
section 402 of the Companies Act. 

Where deemed necessary the legislator/ 
Companies Act provided for a specific 

nght of appeal. In fact section 40 I of the 
Companies Act pmvided for a right of 
appeal from decrees issued pu1·suant 

to an application filed by an Applicant. 
It followed therefore that the fact that 
section 402 of the Companies Act 

excluded a reference to the right to 
appeal meant that the legislato1· explicitly 

excluded such nght - ubi lex voluit dixit. 

5. Upon an application filed in terms of 
section 402 of the Companies Act, the 

Court 1s to pronounce itself by means 
of a decree. To this effect Appellant had 

another remedy available at law. namely 

the filing of a suit 1n the Civil Court to 

quash the decree.There 1s a plethora 
of Judgements which have confirmed 
this as the appropnate remedy 1n such 
instances. In the case in the names Edgar 
Baldacchino et vs Joseph Bellizzi, decided 

by the Cou11 of Appeal dated I 0th 
August 1953. (Vol. XXXVll.1.519) the 

Cou11 held that: 

"Hemm tliel xono w· d1gneu, skond il-lig1 

wghno: dawk def,nit1V1, dawk ,nterlokutoryi, 
u dawk Ii lo humo defm,tiv, u lonqos 
,ntedokuto,ji. Ghat dino iL-LJelet ko1egori10 
w · dig, ,eu ma hemmx appe/1 drrell 

qudd,em il-Qoru w· I-Appell tol-Moesto' 
Toghho r-Regino; u min irid pmpun10 d1griet 
Ii ma hux interlokulolJU jew def1n1C1iv jisto' 
jimpun1oh biss permezz to' citoZZJOnt ,n 
kontrodittoryu tol-kontroparu f,J-Qon1 Ii tkun 
emonot 1d-<ligne1 . . . izdo oppell m,nn 
d,gnet w· dik ix-xorto b' semplic, rikors 
quddiem il-Qorti to· I-Appell bhol ma JStr 
ftl-k.oz w· digrietJ mterlokutor/1 huwo null u 
w· ebdo effett" 

Similar Judgements were delivered in 

the cases in the names Galea vs Bezzina 
(Vol. XXXVlll.1.336) decided on the 5th 

August, 1954, and Joseph Bonello noe vs 
&nanuel El/ul noe deoded by the Court 
of Appeal, 26th June 1987. 

Furthermore in the case in the names 
Anthony Sammut vs Paolo Sammut et 

(Vol. XLVll.1.1 I 0) the Court held that 

"1/-(otc /J ... 1d-<1,gne1 g,e mogh11 mhux 
komerolment. izdo fl-ud1enzo pubbt,ko, 
ma jb,dd,lx in-naturo tod-d,gnet ghox 
b · doqshekk lo sar de(,nit liv u 1-onqos 
mterlokutoryu". 

6. No other specific formalities 
applicable to litigious proceedings 

pursuant to Cap. I 2 of the Laws 

of Malta were made applicable to 

proceedings in terms of section 402 of 
the Companies Act. 

Dr Jean-Carl Farrugia for Appellant 
insisted that judioal proceedings in terms 
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of section 402 of the Companies' Act 
were always considered by our courts 

as ordinary litigious proceedings and that 

the decision by the court of first instance 
1n this case was not to be considered a 
decree but rather a Judgement 1n terms 

of section 226 of Cap. I 2. Laws of Malta. 

The Court of Appeal having heard 

subm1ss1ons noted that: 

• According to section 402 of the 

Companies Act, any member of 
a company who complains that the 
affairs of the company have been or 

are being or are likely to be 
conducted 1n a manner that 1s. 
or that any act or om1ss1on of the 

company have been or are likely to 

be. oppressive, unfairly d1scnm1natory 

against. or unfairly prejudicial. to a 
member or members or 1n a manner 
that 1s contrary to the interests of 

the members as a whole. may make 
an application to the court for ,m 
order: 
Section 40 I of the Companies 
Act imposes certain respons1b1lit1es 
on the Registrar of Companies. 

amongst others. the collection of 

I H \(. I I<. l 

fines p1·escnbed by the Companies 

Act. and this according to subsection 

(3) by filing a notice against the 
person responsible for payment . This 
application will give nse to an 

executive title 1n terms of Cap. I 2 of 

the Laws of Malta 1f It 1s not 
contested w1th1n thu-ty (30) days 
of not1ficat1on by filing an application 

1n Court In this case the application 

shall be heard and treated as a 
lit1g1ous proceeding to wh1Ch all the 
prov1s1ons of Cap. I 2 of the Laws 

of Malta are to apply. Every 
Judgement delivered can be appealed 
by filing an appeal application to the 

Court of Appeal w1th1n six (6) days 

from Judgement with the nght to 
reply to the said appeal within six (6) 
days (and this pursuant to sub-article 

( 16) and ( 17) of section '10 I). 

The Court therefore highlighted the 
fact that there 1s a clear d1st1nct1on 

between section 402 and section 40 I 
of the Companies· Act. In section 402 
there 1s no reference whatsoever to 
the provisions of Cap. 12 of the Laws of 
Malta and there 1s no obligation to notify 

any parties with the application. It 1s 

therefore within the courts disc1·et1on to 

act where "the court ,s of the opinion thnt 
the complaint 1s we/I-founded and that ,1 1s 
1us1 and eqwtable to do so. the court moy 
make such 01der unde, sud1 re, ms ns 1t 

thinks f11". 

~urthermore section '102. unlike section 

40 I . does not mention any nght of 

appeal. Section ·10 I imposes an explicn 

nght of appeal with clear rules on how 
and when to appeal. According to the 

Court of Appeal this 1s a clear case 
where the pnnc1ple ub1 /ex ~olu11 d1x11 1s 

to apply. 

The Court of Appeal therefore held 

that the decision taken by the Court of 

First Instance 1n terms of section 402 of 
the Companies' Act was a decree. which 

according to our 1unsprudence. does 
not give nse to an appeal. Such a decree 

can be revoked only by filing the relative 

sun requesting the revocation of that 
decree.There would be a right to appeal 

from this Judgement 

For these reasons the Court of Appea 
upheld the Respondent's plea declanng 

the Appellant's decr-ee null and void . ■ 


