
ABSTRACTS 

THE REGULATION OF THE EMBRYO AND 
LEGISLATIVE PROPOSALS: 
AD HOC LEGISLATION OR REFORM OF THE 
CIVIL CODE? 

GUIDO ALPA 

The position of the lawyer, when considering the embryo's 
protection, is a delicate one: he is not a simple translator or 
bystander, but he is a witness, a person who identifies the basic 
values in order to help in the drafting of future legal rules. 

He has to identify the common core of community values, and 
to relate these ideals with those of the Constitution and finally, he 
has to draw up general rules. The Principles of the Laical Bioethical 
Manifesto are to be · considered by the Legislator, that is: 1) 
autonomy of the individual; 2) respect of other religions; 3) respect 
of the "quality of life". A definition of the "embryo" has to be found, 
and in so doing, one must bear in mind that the embryo is not a 
complete human being. The European Counsel (Conv. 19.11.1996) 
underlines the need for international cooperation and defines some 
general principles, that is the prevalence of the individual's welfare, 
the necessity of sanitary laws and the right of privacy. In this 
context some Italian proposals are particularly significant: Notizie 
di Politeia, 1996 nn. 41-42, Mori-D'Orazio; the document of the 
National Bioethical Committee 27.6.1996, Pres. D'Agostino, and the 
proposal of the Commission of Bioethic Studies 27.6.1996, Pres. F. 
Busnelli, but only the last of the documents here mentioned contains 
a definition of "embryo", that is: "The fertilised cell able of 
development since the instant of fertilisation". All these documents 
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are an expression of the debate on the opportunity to give legal 
capacity to the embryo by modifying art. 1 of the Civil Code. This 
is not a suitable solution: the concept of "legal capacity" is 
historically linked with that of the "person", but the embryo is not 
a complete individual. Moreover, the capacity of the embryo can 
be ascertained only after the birth, to the detriment of legal 
certainty. 
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GLOBALISATION, CRIME AND RIGHTS: 
THE QUEST FOR ROLE BY 
INTERNATIONAL INSTITUTIONS 

FULVIO ATTINA 

-~.,il1.lt 

A fundamental human right, the security of people from the 
violations of laws by criminal organisations has changed in present 
times, due to the acceleration of the globalisation process. Such a 
process has almost overwhelmed the traditional sovereignty of the 
State, which has the principal function of protecting people from 

249 



crime. The "action" side of such a dimension, i.e. trans-national 
organised crime, has received a lot of attention. On the other hand, 
little attention and energy has been put on the "containment" side, 
that is the prevention and repression of trans-national crime by 
international institutions. Actions and plans are small and, for the 
seriousness of the problem, discouraging. The nature and size of 
the problem, however, are so great that the role of international 
institutions will probably grow in the years ahead. The first part 
of the essay looks at the criminal side of the international dimension 
of internal security, the second part, instead, looks at the 
containment, that is at the actions of international organisations 
and groups of countries aimed at responding to crime at the global 
level. 
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THE COUNCIL OF EUROPE'S ROLE 
IN THE MEDITERRANEAN 

HANS DE JONGE 

·v-1..,~' 

Cooperation in the Mediterranean has been a long-standing 
feature of the Council of Europe's activities, notably in such fields 
as democratic security, intercultural understanding, environmental 
protection and migration. The Council of Europe has also closely 
followed regional conflicts with a view to helping to find solutions 
and to consolidating peace and cooperation in the areas concerned. 
The Council of Europe's Committee of Ministers has set up a 
Working Party in order to follow up the Parliamentary Assembly's 
Recommendation on "Cooperation in the Mediterranean basin" of 
1994. Whilst the new forms of cooperation are under consideration, 
the Mediterranean non-member countries can, in principle, already 
participate in activities under a number of Council of Europe 
Conventions as well as under certain Partial Agreements, notably 
those setting up "the European Commission for Democracy through 
Law" and "the North-South Centre". The Council of Europe's 
contribution to Mediterranean cooperation is likely to be modest 
but significant in political terms. 
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L'UNION PAR LA CITOYENNETE EUROPEENNE 

ANTONIO LA PERGOLA 

The present paper is based on the view that the European Union 
envisaged in the Maastricht Treaty can develop by means of a 
European citizenship, though, to be sure, it must also be endowed 
with broader power and democratic legitimacy. European 
integration is an ongoing process. The European Communities -
Single Market, Coal and Steel and Atomic Energy - · were 
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established in the '50s, each of them in a given sector of the 
economy. Political integration in now in sight, and the Union will 
have to be a Union of Peoples as well as a Union of States. The 
Single Market has, through the free circulation of persons, goods, 
services and capital, given rise to a whole system of individual 
rights, which Courts will enforce both at the European and at the 
national level. For its part, the Maastricht Treaty has introduced 
certain political rights and provided for a European ombudsman. 
A true and proper citizenship of the Union has thus been 
established alongside national citizenship. The author's conclusion 
is that this is a basic choice. The European Union is not modelled 
on the 18th or 19th century type of confederacy - a simple league 
of sovereign states in which individual citizens were not involved. 
Citizenship guarantees the individual place in the Union, and the 
Union may develop as a democratic community, even though it is 
not meant to become a Superstate and interfere with the 
sovereignty of its Members. 
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HUMAN RIGHTS VERSUS SOCIAL PRACTICE 
IN THE MEDITERRANEAN 

DAVID E . ZAMMIT 

This article uses Pierre Bourdieu's theory of practice as a 
standpoint from which to analyse the relationship between legal 
scholarship and social science in contemporary discussions on 
human rights in the Mediterranean. The argument advanced is that 
differing ways of representing social practices operate as hidden 
obstacles, which frustrate attempts at inter-disciplinary dialogue. 
A review of the papers presented during two recent conferences 
suggests that these obstacles derive from the way in which human 
rights themselves are conceptualised. A reflexive jurisprudence 
which stresses the ideological foundations, social effects and 
creative potential of human rights is advocated. 
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SEXUAL DISCRIMINATION: 
RECENT JUDICIAL DEVELOPMENTS AND 
THEIR EFFECTS IN MALTESE LAW 

MARSE-ANN FARRUGIA 

In the Stoner Case, the Maltese Constitutional Court has ruled 
that the limitations imposed by the Constitution on one 
fundamental human right - the freedom of movement, violated 
another fundamental human right - that to liberty from sexual 
discrimination. The fundamental constitutional issues arising from 
this decision are analysed in the light of the jurisprudence of the 
European Court of Human Rights in the field of sexual 
discrimination and the concepts of "pref erred freedoms" and 
"suspect classes" under the constitutional law of the United States, 
in order to establish whether a hierarchy of fundamental human 
rights is possible within the Maltese Constitution itself. On the one 
hand it is argued that the Constitution cannot be held to be in 
conflict with itself, while on the other hand it is maintained that 
since the right to liberty from sexual discrimination was made 
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enforceable in the Constitution in 1991, other provisions of the 
Constitution are to be constrned in the light of the new amendment. 
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FAMILY RIGHTS AND THE CRISIS 
OF THE WELFARE STATE 

SALVO ANDO 

The tendency to create ever new and more sophisticated rights, 
unfortunately, is often not linked to the capacity to implement many 
of the traditional rights; in reality these traditional rights remain 
only rights on paper. If it is right to protect the dignity of human 
beings, considering their new needs and threats, it is equally 
important to prevent the devaluation of some of the fundamental 
rights forgotten or misinterpreted by society. The process of moving 
from seemingly devalued "old" rights to "new" rights involves social 
and economic costs. Social rights necessarily bring about with them 
a redistribution of wealth and political power in society. As an 
example, the implementation of family rights needs significant 
social transformation. If society does not change, neither will the 
family. Important reforms in the field of family law, happening over 
the last few years have remained a dead letter as society was not 
ready to accept them. Social modernisation and family evolution 
should proceed at the same pace. This problem entails peculiar 
consequences in multi-ethnic societies, especially where conspicuous 
nuclei of immigrants ask to keep their cultural identity, particularly 
within the ambit of intra-family relations. A different culture of 
the family cannot be imposed by force. If it wishes to offer equal 
opportunities to all the citizens, the welfare should also provide 
essential services to enable minorities to keep their own identity, 
obviously within the laws of their host countries. For this reason, 
the welfare state should be reformed and reinforced, otherwise we 
run the risk of breeding inter-ethnic conflicts even within the most 
evolved societies. Social peace within new, multi-racial societies 
depends also on the activities carried out by the state, especially 
vis-a-vis the need~ of the weaker social strata. Within this context, 
the way in which the rights of the family, of women and of 
minorities are protected, provides a fundamental test to 
understanding whether values such as solidarity and tolerance have 
a future. 
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WOMEN'S RIGHTS TO FINANCIAL 
INDEPENDENCE: 
THOUGHTS ON THE ISLAMIC SHARIA 
AND LOCAL CULTURES 

BASSAM B.ARAKE 

The author tries to clarify the dialectic linking Man (men or 
women) to existence and to himself, based on two orientations: the 
relationship with God and the relationship with the Other. He 
recalls that the Koran considers a man and a woman as two human 
beings who are similar to each other and equal in front of God 
(spiritually) and in front of society (from a legislative point of view). 
Within Islam, women have intrinsic rights which must be respected 
by men. One must then distinguish between religious precepts and 
local traditions. In Islam, women have financial rights which are 
protected by law. Legislation gives a woman total freedom as to 
how to dispose of her belongings without any restraint whatsoever. 
Women have the right to give and to accept gifts, sign purchase/ 
sales and rental contracts, establish commercial firms, inherit and 
bequeath their fortune, whether by way of inheritance or through 
a will. Islam also gives a woman the freed om of disposing of cash 
without informing her husband (or her father) or asking for 
permission to do so. She has the right to be the sole depository of 
her belongings. Unfortunately this Islamic law is not put into 
practice literally in certain Muslim societies. Up to this day, ancient 
patriarchal laws, transmitted over thousands of years, determine 
men's behaviour with regard to women and restrain the 
implementation of_ many of these Islamic laws which give women 
exclusive power over their belongings. Appeal is made for the 
protection of women's financial rights and for the promotion of local 
cultural principles (religious and others) oriented towards the 
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universal declarations and which give women more responsibility 
and a more active and independent role within the family and 
society . . 
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WOMEN AND POLITICAL RIGHTS: 
FROM THE "RIGHT TO VOTE" TO 
"A FAIR SHARE" 

LYDIA DI MARCO 

After having reconstructed the stages which led to the recognition 
of women's rights to citizenship and equality, this study deals with 
the debate concerning equal opportunities in access to public office 
in Italy. Following the legislation that fore sees "preferential" 
treatment for female employees, and interventions that support 
female enterprise with the aim of restoring a condition of real male
female equality, the legislator, both at the national and the regional 
level, intervened to establish measures aimed at favouring a bigger 
female presence on elective bodies. The Constitutional Court 
intervened in the matter, believing that the positive actions at work 
were constitutionally covered by article 3, sub-section 2, and that 
the disadvantages women encounter in the field of enterprise justify 
the adoption of differentiated disciplines, notwithstanding the 
general principle of formal equality of treatment established by 
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article 3, first sub-section of the Constitution. On the other hand, 
according to the Court, the affirmative action policy represents a 
violation of the principle of formal equality expressed in article 3, 
sub-section 1 of the Constitution, and that of sexual equality in 
access to public office confirmed by article 51, sub-section 1 of the 
Constitution. This study shows how the Court's supporting 
arguments of the judgement which eliminated the fair share, are 
inadequate and raise questions on the legitimacy of all legislation 
aimed at guaranteeing the substantial equality of all citizens . 
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WOMEN ISSUES IN TURKEY 

HILAL ELVER 

This article deals with the status of women in Turkey during 
the last two centuries, when· the political and social changes and 
their implications for women were crucial. In the first part, the 
historical background which includes emancipation efforts and 
reforms during the last period of the Ottoman empire (nineteenth 
century) is defined, together with the actions of Turkish women 
during the war of independence (1919 - 1923) and the new Turkish 
Republic period, which brought about a series of social reforms 
having a direct bearing on the status of women. The second part 

263 



of the article describes the contemporary status of women. In this 
part, a general overview is given of the legal changes made, 
emphasising their importance and the implications of such reforms 
for women. Notwithstanding the fact that there have been 
important achievements with regard to the legal emancipation of 
women, social and economic change did not come rapidly. 
Nevertheless, women's professional life and intra-family status has 
improved quite substantially due to the recent socio-economic 
development. Likewise, the position of women, in both the public 
and private spheres, has. been affected in a significant way. At the 
end, the relationship between Islam and women's status in secular 
Turkey will be discussed. In conclusion some questions are raised 
which have not as yet been solved, together with an evaluation of 
the contemporary status of women. 
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THE LEGAL SYSTEM OF MUSLIM'S MARRIAGE 
IN EGYPT: SOME KEYNOTE REMARKS 

MOHAMMED NOUR FARAHAT 

The legal system of Muslims Marriage in Egypt is derived from 
"sharia" principles, and the main sources are the "holy Koran", the 
prophet's traditions (Sunna) and the opinions of the Islamic jurists 
(Fikh). According to these principles, marriage legal relationships 
are contractual, i.e. subject to the mere consent of the future 
spouses without any formalities. At the same time, there are various 
imperative legal rules concerning the establishment of the marriage 
relationship, regulating the rights and duties of the spouses and 
determining the legal system of divorce. Although the organisation 
of the system of marriage in Sharia doctrine. is liberal and respects 
the rights of women to a great extent, some doctrinal interpretations 
may be considered from a contemporary point of view as 
guaranteeing the supremacy of men. New doctrines derived from 
the basic principles of "Sharia" and consistent with modern 
universal standards of human rights are urgently required. 
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THE ROLE OF WOMEN IN ECONOMIC 
DEVELOPMENT 

MARIA RITA SAULLE 

The article explores the contribution of women to development 
and to economy in different countries of the Mediterranean. Taking 
into account the consequences of the world crisis, the author shows 
that women are normally first affected by unemployment, 
particularly as they are the first asked to leave their jobs, especially 
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in the case of qualified jobs. The concept of positive action and equal 
rights and opportunities is tackled together with an analysis of the 
type of work done by women, including agriculture and crafts. In 
the field of education, there are special programmes for young 
women of the European Union and UNESCO to enable them to 
reach higher positions in their careers. In conclusion, it is shown 
that women will only represent an active part of the development 
process if they are integrated in the process itself, having the 
possibility to decide the best actions and choices for themselves. 
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-WOMAN'S ALTERITY IN CULTURAL 
CONSTRUCTIONS OF IDENTITIES: 
A CASE STUDY FROM GREEK THRACE 

FOTINI TSIBIRIDOU 

This study focuses on the revelation of the way woman is 
categorised in culture as "other", is viewed by the others and acting 
herself as a category of the "other". The article is based on data 
from two field researches in Greek Thrace. The first is a participant 
observation ethnographic research which studied the way identity 
is constructed in the communities of upland Rhodope, where the 
so-called Pomak groups, live. The second is an ethnographic 
research in the three cities of Thrace which is still in progress and 
which focuses on the way of implication of collective 
representations, ideology and performance in the construction and 
use of the social discourse. This study attempts to prove that women 
as a social category of alterity - the other of the society - function 
either as criteria of alterity (the outsider in the Pomak 
communities), either as frontiers (production of nationalist 
discourse), or as mediators of the anti-thesis (process of 
convergence), supporting the right to differ, at the same time 
contributing to the social exclusion as long as they stay away from 
the political/ social power of every cultural system. 
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