Malta

Resusc1tat10n of a Company Whlch Has

Been Dlssol'rl_,ed and Struck Off o

Company Insolvency and qumdatzon

An interesting company law issue has arisen in a
recent case heard before the Maltese Civil Court. The
point relates to the possibility of resuscitating a
company which has been dissolved and struck off.
Maltese company law has no provision similar to s
651 of the English Companies Act 1985, and is silent
on the possible revivification of a company. There
has been no judicial precedent on the matter.

Briefly, the facts are as follows:

Fond Ghadir Limited was incorporated in 1976. It
was eventually dissolved and its affairs were wound
up; in 1978 it was struck off by the Registrar of
Companies. The company was solvent and the
remaining assets were distributed to the shareholders.

In 1998, the former shareholders of the company
discovered that a particular asset had not been taken
into account in the liquidation accounts and the
scheme of distribution. The asset consisted of a real
right (consisting of the airspace) over property still
recorded at the Public Registry in the company’s
name.

The shareholders instituted a court case against

- the liquidator and the Registrar of Companies

requesting they reinstate it on the official register in


Steve
Cross-Out

Steve
Cross-Out

Steve
Cross-Out


order to enable the asset to be taken into account
into revised final liquidation accounts and scheme of
distribution. The liquidator admitted his oversight,
and the parties agreed that the evidence pointed to a
genuine mistake on his part.

The Registrar has not contested plaintiffs’ request,
but is requesting the Court to establish parameters
for future cases with a view to safeguarding the
interests of third parties, and the certainty of a
company’s status to avoid encouraging careless
liquidators. The Registrar is of the view that a revival
should be allowed only exceptionally where no other
remedy is available. He has asked the Court to
specifically restrict the reinstatement of the company
for such period of time as is strictly necessary to
achieve the sole objective of rectifying the deficiency
identified in the proceedings.

Clearly, the Registrar would have taken take a
different view in the present case had the asset in
question been a mere monetary debt.

There may be a difficulty regarding the time factor.
Throughout its lifetime between 1976 and 1979 the
company was governed by the Commercial
Partnership Ordinance of 1962. This law has in the
intervening years been repealed and replaced by the
Companies Act of 1985, under which the rules
relating to liquidators and winding up have been
radically altered. One difficulty that may arise is
determining which law should regulate the revival of
a company in such cases.

Note: In Maltese law, a company is first dissolved
(by the shareholders or by the court) and then goes
into the process of winding-up, during which its
assets are liquidated, creditors are paid, etc. When
the liquidator completes his job of winding up the
company and finalises the final accounts and scheme
of distribution, if any, then the Registrar of
Companies would proceed to strike the company off
his register. At that moment the juridical personality
of the company ends. This is contrary to the English
system, where the company is wound up prior to the
dissolution.

(Mayflower Property Co. Ltd. and Ghar Kaukla
Limited v The Registrar of Companies and G.
Depasquale, former liquidator of Fond Ghadir
Limited, Civil Court cit. nru. 2813/97 NA. At the
last sitting, held in September, the case was deferred
to December for judgment.)
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