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This year marked the tenth anniversary
of the coming into force of what was
originally called the Malta International
Business Activities Act, which had been
passed in 1988 but came into force the
following year. The Act had a difficult
passage through Parliament, with some
serious disagreement and harsh words be-
ing exchanged between the two sides in
Parliament. The parliamentary debates of
the period reveal that while government
spokesmen were happy promoting the off-
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shore concept for its potential to open up
new business and employment opportuni-
ties, opposition representatives expressed
fear that the island would gradually sink
into a banana republic, a haven for crimi-
nals and money-launderers. It was certainly
not an auspicious start.

The 1988 Act introduced offshore busi-
ness as a new industry to Malta on the
strength of the legal and institutional
foundations already then in place. These
included a Banking Act that had been
enacted in 1970 (that is nine years before
the United Kingdom adopted its own first
Banking Act), a relatively modern com-
pany law that had been broadly modelled
on the UK Companies Act of 1948, and
an Insurance Business Act which pro-
vided for the comprehensive regulation
of that particular sector. A number of
other offshore jurisdictions (particularly
the smaller and relatively impoverished
ones) did not enjoy such luxury, and were
tempted to create their offshore business
simply out of nothing.
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The offshore legislation was therefore
conveniently and rather cleverly con-
ceived as a development within the exist-
ing legislation and was not introduced in
avacuum. A number of fiscal advantages
were made available to non-residents con-
templating carrying on international busi-
ness through an establishment in Malta.
The Malta International Business Activi-
ties Act also established a new public en-
tity to act not simply as the licensing body
but also to oversee and assist the devel-
opment of this new industry. The Malta
International Business Authority was set
up as a largely autonomous authority
whose major role was to serve as the point
of reference and as a form of one-stop
centre in respect of offshore activities car-
ried on from Malta. The new Authority
immediately put in place a number of
measures including a code of practice for
the acceptance of new business including
a series of “know your customer” rules.
These anticipated by several years regu-
lations eventually made mandatory un-
der the money-laundering legislation in-
troduced in 1994.

Another significant creation was the
nominee company. Every offshore com-
pany, with very few exceptions, had to
have a nominee company as its director
or as its company secretary. Licensed by
the Authority and directly answerable to
it, the nominee company not only pro-
moted offshore business to Malta, but also
served as a watch-dog to help keep away
undesirable business. Much of the satis-
factory performance of the industry lies
to the credit of the nominee companies.
It appears safe to claim that through the
medium of the nominee company mecha-
nism, the offshore industry helped to
make local professionals (particularly law-
yers and accountants) more open to in-
ternational business opportunities and
encouraged them to establish close pro-
fessional links with foreign counterparts.

1994- change of course

Several relatively successful years later, at
some point during 1993, government de-
cided to change course and commenced
a studied implementation of a more am-
bitious objective. This new direction en-
visaged the development in Malta of
an international financial and business
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centre to replace the original offshore cen-
tre. Such a step required the gradual
phasing out of the offshore legislation.
This objective also necessitated the im-
plementation of a considerable body of
new laws that could guarantee the appro-
priate regulatory framework, suitable lev-
els of investor protection and internation-
ally accepted controls over such relatively
new white-collar crimes as insider deal-
ing and money-laundering. A policy
decision was taken to construct the new
framework on the existing structures of
the Malta International Business Author-
ity. The alternative would probably have
been to dissolve the MIBA altogether or
perhaps restrict it to offshore and a
gradual slow decline, or to create a brand
new agency, possibly some Malta Finan-
cial Services Commission.

Accordingly, the Malta Financial Serv-
ices Centre was established as the direct
successor to the MIBA. This ensured
continuity. The MFSC retained respon-
sibility for the administration of the off-
shore legislation, which was now given a
definite time-frame of up to the year
2004. New offshore companies could
only be registered until the end of 1996.
By the 31st December 1996, 2400 oft-
shore companies had been registered.
These included five offshore banks. By
the 31st December 1998, the number of
offshore companies still operating from
Malta fell to around the 900 mark, while
offshore banks were reduced to four fol-
lowing an amalgamation between two

banks.

Under the new arrangements, the Cen-
tre was assigned a wider range of func-
tions than had been the case with MIBA.
The MFSC was also delegated authority
to regulate and license the business of
insurance and investment services, and
some years later also responsibility for the
administration of the Registry of Com-
panies. This time round, the arrange-
ments received the blessing of both sides
of the House; few — if any — harsh
words were exchanged.

The acknowledged cornerstone of the
substantial financial services legislation
adopted by Parliament during 1994 was
the Investment Services Act. Since its
coming into force in September 1994, a
number of significant regulations have
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been issued. These include regulations
establishing a number of exemptions from
certain provisions of the Act and the cus-
tody of assets regulations. The MFSC
has also published, and has frequently
updated, an extensive set of guidelines
which licensed operators are required to
comply with. These guidelines do not
have statutory effect but they form part
of the quasi-contractual relationship be-
tween the licensee and the Centre as the
licensing authority. While serving to
highlight exactly what the Centre’s ex-
pectations are, the guidelines are suffi-
ciently flexible to allow for derogations
or qualifications where appropriate.

1994 was clearly a very busy year where
the adoption of laws is concerned. The
financial services legislative framework
was completely overhauled and in many
senses upgraded. That year also witnessed
important reforms in other areas includ-
ing the administration of the tax laws.
Other significant developments were the
introduction of the Value Added Tax sys-
tem for the first time, and the new legis-
lative framework for the promotion of
consumer rights and fair competition be-
tween businesses. The latter two pieces
of legislation, adopted in late 1994, are of
direct interest to the financial services
sector as they help to define some addi-
tional parameters within which licensed
operators are expected to perform in re-
lation to their clients and in their deal-
ings with their competitors.

Other legislative developments in which
the Centre was directly involved included
the Companies Act passed in 1995, the

. two new insurance business laws which

came into force last October, and the
regulations which made financial serv-
ices-related back-office operations one of
the approved ten-year tax holiday
schemes for the purposes of the Indus-
trial Development Act.

The Coming Decade
The coming decade will undoubtedly

herald important changes. In the course
of his budget speech at the end of last
year, the Minister of Finance announced
government’s policy that supervision for
banking should at some stage in the fu-
ture pass to the Centre. This move was

not entirely surprising seeing it was one
of the assumptions in the legal framework
that had been devised for the MFSC. The
issue had also formed the subject of an
exchange between government and op-
position spokesmen during the parlia-
mentary discussions concerning the es-
tablishment of the MFSC and the adop-
tion of a new banking law administered
by a competent authority. No time-frame
has been announced by the Minister, but
clearly the realisation of such a policy would
have various and profound implications,
possibly even on the internal structures of

the MFSC.

Equally important will be the changes that
need to be implemented in order to place
our financial services laws in perfect align-
ment with the laws of the European Com-
munity  (the so-called acquis
communautaire). This process shall inevi-
tably herald a flurry of legislative activity.
Some of the more important changes
which would have to be executed are the
introduction of investor and depositor com-
pensation schemes, the concept of the EU-
wide single authorisation (or single pass-
port) for financial services providers, rules
on the mutual recognition of Ucits, and a
number of other harmonisation and mar-
ket liberalisation requirements.

In its recent update of its original 1993
opinion on Malta’s membership, the Eu-
ropean Commission was generally posi-
tive in its assessment of the island’s fi-
nancial services and company legislation.
The Report considered these areas to be
largely in line with the relevant directives
and regulations. In order to achieve full
compliance before actual accession, much
work still needs to be done over the next
three years or so. The update calls for a
“programme for the systematic alignment”
of Maltese legislation with Community law
in a “gradual, harmonious integration”. It
warns of the importance that should be
attached to ensuring that community leg-
islation be incorporated “into national leg-
islation effectively...and to implement it
properly in the field via the appropriate
administrative structures.”. The Report
however accepts that the appropriate ad-
ministrative and judicial structures are al-
ready in place and functional. It would ap-
pear that the acquis implementation pro-
gramme has been substantially facilitated
by the reforms carried out since 1994.
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