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More pro-business trickery? 
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LU.1omelli of the failc'<.IFanta>yTours opcrd­
tion might have claimed a refund a fewye3"' 
ago had a fund been in place to protect con­
swnezs against travel agency bankruptcies. 

In lhe run-up lo Malia's llU accession, lhe 
EU Package Travel Directive was transposed 
Into Maltese law, seeking to protect the finan­
cial interests of travellers. But lhc fund was not 
implemented in Malta. This constituted an 
incomplete transposition, a failure which 
caused harm to Fantasy Tours customers. 

Since successive administrations had 
failed to completely transpose the directive, 
the government risked being sued for dam­
ages over Fantasy Tours. Its recent decision 
to pay those adversely affected is a dear 
admittance of this: the Malta Tourism 
Authority will be malting up for those losses 
out of taxpayer money. 

A business-friendly and clearly business­
scripted insolvency fund of sons has now 
been rolled out under the Pad.age Travel 
Insolvency Pond Rq;ulations, which attempt 
to address this long-standing issue. 

Like the recent White Paper on estate 
agents, this government initiative comes 
already operator-approved aod slanlped. 

Similar compensation schemes exist in 
other areas. For example, in the financial 
services sector, depositor and investor com­
pensation schemes compensate customers 
as a result of failed investment firms or 
failed banks. 

Consumers are informed of licensed 
companies participating in the schemes, 
how to lodge a claim and the way this is 
processed . These schemes are managed 
and administered by an independent 
management committee which includes a 
consumer representative. 

The Package Travel Insolvency Fund shows 
significant dillerew:es. 
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Consumers do not enjoy automatic rcpro­
sentatiooin the five.roembermanaging board. 
lnfuct, lheyare not mentioned at all. The min­
ister or the authority choose whether con­
sumer representatives should be nominated. 

!twas reported by the media that tour oper­
ators will conmllute to the fund according to 
their size and matket share. The regulations 
do not •1ipulat~ this and gM! no dire<.1ion. 

The regulations explain in some detail the 
procedures to be followed by consumers 
when claiming a refund. In this re•pect the 
established operatozs have made sure they 
will not be expected to make good for any 
bankrupt operators among their numbers. 
lndc"<-'<.I, refunds arc not made from the sum 
of contributions made by the tour operators. 

In cases where an operator becomes insol­
vent, consumers will tint be paid from the 
insolvenloperatots share to lhe fund. Should 
this not be sufficient to cover all customer 
clahns, the balance will be paid from the funds 
collected through the certification scheme. 

"Consumers beware! 
In the increasingly 

pro-business climate, 
consumer protection is 
underthreatandisno 
longer fashionable'' 

One doubts whether this system will be ad& 
quate to cover all claims. In this regard the 
European Court has often stated that con­
sumers are entitled to a full refund. 

Who pays for these new'certilicates'? Reg­
ulation 9 is controversial, whereas regulation 
10 is poorly written. Is it clear enough that it is 
the trader who pays lhem?We do not think.so, 
and in fdt.1 it is the un~uspt.'Cti.ng corummcrs 
who may end up paying for them. 

The trick possibly is that the costs will be 
borne bylhe conswners and the operator will 
jusl slick lhe ch31ge onio lhe cusiomets bill. 
In this way, traders get it their way by gradually 
reduclnglheirowncontributions to the fund 

Once everything is on line and well-struc­
tured, why are customers still expected w 
presentthecertificateasevidenceoftheirloss, 
"otherwise the board shall not be obliged to 
provide a refund . ."? 

If this is not anti-consumer trickery, what is 
it? Does the directive actually allow placing 
the ordinary consumer in such difficulty, 
obliging him to make •urc he docs not mislay 
this certificate (a piece of paper) and to make 
him pay for a statutmy guarantee? This obli­
gationmakesno sen.., andis ao unfairresttic­
lion on lhe exercise of a consumer right 
founded in the directive. 

Anti-consumer: The board managing the Insolvency fund for package travel Is 
do:mirutted by members of the trade and falls to Impose a deadline for the satisfac­
tion of consumer claims. Piiato: Cltris Sant Fournier 

Incredibly, the rules also allow the fund 
to pay back contributions, or part thereof, 
to the operators. Instead it should have 
made lhe contributions non-refundable 
and allowed them to accumulate in order to 
help salvage a potentially big insolvency in 
the future. 

The managing board is badly strc<1ured 
and gives no guarantee of independence or 
balance. Pad.ed with industty representa­
tives, no place at the table is reserved for 
consumer representatives. Trade represen­
tatives are, however, present - and how -
conflicts of interest notWirhstanding. lnfact, 
the rules do not exclude a member on 
grounds of conflict of interesL 

The rules allow too much discretion in 
the hands of the trade-dominated manag­
ing Board, allowing il to sel its own terms of 
reference but then dramatically failing to 
impose a deadline for the satisfaction of 
consumer claims. 

The fund payments are only triggered 
by insolvency and not also by circum­
stances such as fraud and misappropria­
tion. And lhe funds available to cuslomezs 
of a failed operator do not seem very 
extensive or encouraging. 

Afewquestions: 
• Who determines that an insolvency 

situation exists, and on what basi.'i? 
• What is the deadline within which 

consumers must receive payment from 
the fund? 

•What happens if in the business model 
adopted, customezs fail to find sullicienl funds 
fortheirfulldaims? 

• 1" it legitimate, within a supposedly con­
sumer measure, lO burden consumers wilh 
obligations and ch31ges? 

• Is this transposition measure truly in line 
with lhc llU directive? 

The Malta Tourism Authority may have 
successful promotional credentials butithas 
no significant credentials as a consumer 
agency. !ls very own internal slructure favours 
industry and promotional and marketing 
activitiesratherthanregulationandconsumer 
protection. Its latest venture in consumer 
guarmtee fund creation is hardly inspiring. 

Consumers beware! Io the increasingly 
pro-business climate, consumer protection 
is under threat and i'i no longer fashionable. 
Consumers have lost their voice and are 
now gradually also losing their protection 
and their rights . 
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