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T HE Companies Act is one 
year old. Approved by 
Parliament in 1995, it was 
brought into force with 

e ffect from January I, 1996. The 
new Act was designed lo replace 
the Commercial Panncrships 
Ordinance of 1%2 which is in the 
course of being phased out. The 
OrtJjnancc had inlroduccd modern 
company law principles into 
Maltese law. 

The Companies Act 
- one year later 

• The Commercial Pannerships 
Oniinance. 1962 and the Commer
cial Partner~hip~ fSpecial Provi
sions) Act. 1994: 

• The Companies Act, 1985 and 
the I nsoh·ency Act. 1986 of the 
United Kingdom: 

• A number of rele\·ant European 
Union company law hannonba1iun 
directives aJready adopted by 
member states. in particular the 
First, Second, Third. Founh. Sixth. 
Se~·enth and Twelfth Dirccti"cs: The Act built on 1he existing 

rules and structures , developing 
and updating them to meet the 
needs of the more sophisticated 
and complex financiaJ and com
mercial environment of the 
Nineties. As far a" possible the Act 
followed the framework adopted in 
the Ordinance , a feature which 
should have made it ea~ier for 
practitioners to absorb the new 
ndcs and requirements introduced 
by the new Act. Nevcrthele1is, there 
is no doubt. thar the Act is subst.an
tially more c.11:tensive rhan the 1962 
Ordinance. 

or complicated. which were draft- by David fabri, LLD 
ed more: in response to the EU rc-
quiremenls than in response to lo
cal practical requircmcnis and cir
cumslances. 

Howe ver. EU con!iiiidcrations 
apart. it is generally accepted that 
ooT comJJ3.ny law wa" due for reap
praisal after remainins virtually 
unchanged for 30 yean~. Thi!i. need 
was felt more keenly in view of the 
country' s move to consolidate its 
development into a serious and cre
dible international financial and 
bu.sine.~s centre. This objective was 
not pursued by .what is often 
colourfully described as .. a race to 
the bottom ... meaning the setting 
up of an unduly accommodating le
gal ·framework offering unduly 
light regulation. in the fashion of a 
number of offshore tax havens. 

rcgulaior enjoying su.tu1ory powers 
to administer and to overi.ee the 
worki ngs of the Act. 

•The /nve..4ttment Services Acr. 
1994. which regulates the provid
ers of inveMment advice and other 
~"·ice-s in relation to shares and 
other corporate instruments. re
quire..~ a licence for corporate col
lective investment scheme~ . con
trols the advenising and promotion 
of shares and securities, and pro
vides for the appointment of a 
compctcnt authority to m:ersec and 
administer the Act. 

•The ln.<icler Dealing Act, 1994. 
which supplements and de\'elops 
the original rules contained in the 
1990 Act for ihe prohibition and 
puuishmcnt of insider trading in 

where at least one partner is unlim
itedly liable for the debts of the 
partnership. This category is simi
lar to the Jimired putnership found 
in some foreign jurisdictions. 

Under the new Jaw. the partoc:r
ships en nom collect.if and en com
ma.ndit~ may sti11 only be formed 
for the exercise of one or more act~ 
of trade. whereas a company may 
now be formed for what i~ 
described ._, any lawful puipo<e. In 
other words. the scope for company 
registration under ihe new Compa
nies Act has been considerably 
widened beyond the confines of the 
former law which expressly restric
ted commercial partnerships to 
enterprises pursuing acts of trade. 

The ac1 of trade is a concept 
which arises and i!'I regulated b~ lhe 
Commercial Code: it is an essemihl 
element in the definition of tradCf". 

•The Companie~ AcL 1990 of the 
Republic of lrelund limircdly for the 
prO\isions governing SICA Vs. Most 
of the~e rules had originally been 
introduced into Mah~se law by the 
Commen:ial Pannc:~hips Ordinance 
lSpccii1.I Pro\·i.li ions1 A c::I, 199-4. 

By means of elaborately de
signed transitional stages. the 
Companies Act has since January 
I. 1996, been gradually <upen;ed
ing the Commercial Partnerships 
Ordinance. This pr.ocess shall be 
completed by rbe end of 1997. so 
that on the fi rst day of January 
1998. the Ordinance shall be effec
tively repealed, subject to its con
tinued restricted application to two 
special ca1egories of companies. 
naq1eJy private shipping companie.s 
and offshore companies. 

The Companies Act musl lhere
fore be placed within the 
context of the sophisticated 
and extensive 1e8is1atio n The Act has also introduced 

which is fundamental to lhe 
Code. The Ordinance had. 
correctly. adopted 1he con 

. cept of act of trade in order to 
deft~ the paramrtcrs of per
mis. .. ible acti\·itics of all kind.; 
of rtgistrable panncr-.hips . 

The Companies AcL 1'J95 is 
one of the most cxtensi\"e and 
lengthy pieces of legislation 

c\·er enacted in the Maltese Islands. 
Jt has broughl our company Jaw into 
a m:" pha~ of its de\•clopmcnt. It 
't1,1ould not appear correct to see in 
the Act a r.idical break \\i th the pre
\·ious Iaw, but the Act may probably 
be bener described ~ an cxerci!'.< in 
elabora1ion. upda1ing and continua
tion of the exi~ting structures and 
rules arising from the Ordinance. In 
focL it is amply clear tha1 the new 
Act seeks to build on the old as 
rqanb both form and contenL u~ing 
lhc existing foundations to put imo 
plac~ a mori: sophi ~ticattd frame! · 
\\·ork for lhe adminiscrJtinn and re2-
ulation or companies. ~ 

The new Act has n<>l only mod
ernised and upgraded Maltese com-· 
pany law, but ii ha." also introduced 
the principle "' and standard-. ootab-
1ishcd in. tl1t.· Comp;my Law har
monisation directives of the Euro
pean Union. The adoption of these 
often demanding requirements wa.\ 
certainly prompied as• preparatory 
s1ep anticipating Malta"s entry into 
lhe European Union. 

introduced during 1994 
which have totally altered 
the Je_gal landscape for the 
provision of invC"!l.1.mcnt and 
ocher financial S!!rvi ::es in or 
from Maha. It appca~ no 
longer sufficient to consider 
the new law in isolation. but 
one-would nud to take into 
account the impact that a number 
of other laws have had on the 
development of our company leg
isla1ion. Thi.s refers especially to 
three laws which have introduced 
new principles and structures for 
the promotion of shareholder and 
investor prolcction in Maltese law 
and whose reJc,·am.:e 10 company 
legislation may be briefly skeichcd 
a'i follows : 

the principles and 
standards established in 
the EU's Company Law 
hannonisation directives 

Indeed. at the time the Act was 
being drafted , the highest political 
1arget of the administration wa."' to 
secure membership in lhc Union ar 
the earliest possible date . The 
preparation of new company legis
lation could not remain immune 
fram such a specific policy objec
li \'e. 

With the change of direction or 
cmpbbis ushered in by the new 
adminiinr.ation in relation to the 
doseness of political tics with the 
Union . it remains a moot point 
whc1her Maha could have done 
without a number of regulations in
corporated in the Act. some of 
which appear rJther unduly strict 

• The Malta Stock Exch:m!!e 
Acr. 1990. which regulates the 
profession of stockbrokers who are 
the authrniscd irurrnM!diari~li with 
regard to li sted securities. e:\tal"t
lishcs the listing requirements for 
put.lie companies wishing to seek 
finance from the g.eneral public. 
and prohibits insider dealing on the 
baJiiis of confidtntiaJ information 
concerning listed shares and other 
securities. and sets up tbc Council 
of the Malla Srock Exchange as a 

Thi~ is to inform the generdl public that ' Crow's 
Nest' Restaurant i~ no longer under the 

mana~cment of L & C Caterers Ltd. and there is 
no connection whalo;oever hetween the new 

mana~ement and the said company or Giovanni 
Argieri and Pamela Arboreri 

corporate securit ies by directors 
and o:hcr officials of a company 

If nOl inc\'itable. it wa~ cenainly 
lo,:ical to expect a mode.mi~tion 
of company legislation to allow it 
to pro\·ide suitable and acceptable 
infrastructure for the cs1abfo.hment 
of companies . con~i!aent with the 
lofty aims enshrined in lhi! new fi ~ 
nancial services lcgislaiion . Had 
company legislation failM 10 leep 
up with the relentless pace of the 
reforms taking place all around iL 
it would sooner or hu~r h11.\"e been 
ex~ as an outdated and 4uainl 
rdic from the Sixties. It m.3.\" be 
su~gested with some justific.it ion 
that lhe new finanda.I ser\"ices leg
islation enacted in late 199-l saved 
to iostig.ate and hasten the mod
emis.11ion of company legislation. 

A s had been t~e ca,;e with 
1he Commercial Parlntr· 
:-.hips Ordinance before it. 

the Ac1 may c:l!tim w coiltain the 
bulk of th<" law governing: compa· 
nie~ and other commercial panner· 
ships. including rules rl!g:ulating 
their diswlution and winding up. 
On this point . the 1995 Act has 
depctned from the posi tion in the 
United Kingdom. where company 
la"\lio· is now mainly comprised in 
two separate acts. namely the 
Companies Act. 1985 (which con
s0Jida1ed UK company law up to 
that date) and the lnsolveocy Act. 
t986. 

Despite the e~tcnsivc changes 
and innovations it has introduced. 
the structure of the new Act fol
lows more or less fairhfuJly rhe 
layout which we were accustomed 
to find in the Commen:ial Panner
ships Oldinance. This approach bu 
guaranteed a reasonably s mooth 
transition and continuitv. 

One important link -.:ilh rhc pasl 
is the retention of the three exist
ing 'classical' cat.egori.cs of com
mercial panncrships m:ognised by 
our law. Once established in a 
recognised form. a pa.nnership is 
attrihuced an auCORomOU."'I'. JcgaJ per· 
sonality. separate from 1hat of its 
panners or membcu. The three 
forms of panncrship which arc 
specifically recognised by oar 
company legislation were and are 
still the following: 

• 1he limi1ed liability company: 
• the pannenhip en nom collec

til where the panncn arc unlimit
edly liable for the debcs of the pan
nenhip: 

• the partnenbip "" comtnMltlite. 

The new Act hu retained it 
)olcly for the two recognised 
pannen.hip forms. permitting 
..: ompomies to dc\·elop in 
nm:el area!!. ~:hich e~tend 

beyond trade and business. 
The Act no\\· also rcco~niscs and 

regulate!! ntw corporate invest~nt 
vehicles. such as the SIC AV . 
which is a limited liability compa· 
ny with "\'ariable share capital and 
the JNVCO . ..-.·hich is .an invi:s f· 
mem company with fixed share 
capital. Both lhcst corpor.ne suuc
cures arc targeied for collecti\'c 
investment purposes in line wilh 
lhe new financial Sil!n'ices legisla
tion en:icicd during 199-l. esp«ial
lv the fn,·cstmcnt Sen·ices Acl . 
· The Companies A1..1. has retained 
as much of lhe Ordina.ncc as possi· 
blc. For this reason. the Ordinance 
should be considered as a primary 
soun.-e oC fhl! pro\·isions of the Act. 
It is also immediatel~ apparent that 
another major dtbt is owec.J to 
Eng.lish cumpany la\lr.' . Any atlempt 
to trac.-c 1he principal !ioourcc:s of the 
CompaAies Ai.::1. 1995 should at 
least indude the following: 

1962 signalled the beginning: of 
modern Mahese company lau: . 
That ~ear wimes~d the t.tdoption 
of the Ordinance. which wa.li how. 
evc:r onl~· brought imo forct: 1hr« 
year!\ later. in 1965 . jusl a few 
months after Malt.a achie' eJ inde
pendent.·c: frum Britain in 
September. 1964. 

The: Ordinance ~:a.~ the produ...1 of 
~me of the leading h!g:al mind:" thtn 
available: locall)". u •ho acting under 
the official nami! of CommC"rdaJ 
Pann(rships Law Reform Cnm· 
missil'O. completc!d a repon t.'n tt.t!ir 
proposals for ~w cow;>a.ny legi ~ - la· 
lion for MaJta. This report whkh \.•as 
presented to Go\·emmc:nt in ltJ::n 
remains impo!Unt anc.J rel~\"lllll tn thr . 
da, ... ilOd will remain ~l ("\'ell afler the 
Ortl.inarK."e 4\all ha'e bttn laid tn r~-

Sin..:e th~ first Ja\' uf the \·i.:ar 
that has just endetl. f\.ialta ha!- h:..id a 
ni!w Companies A..:L As with :.ill 
important piet:es of Jegi~l::u i tin . rh i;; 
Act repre !iit:nts both a fH\i _m <11 
arrhal ilS well a!'o a ne~· po int l1f 

departure for our company l;,rn . 
1997 find!ii ctimpany law in Maha 
in a.n exci1ing and iml!re!<oling :->tale 
of 1r.msition anJ dewJupmi:nt. 

ii.~ 

~ 
UNIVERSITY OF MALTA 

MATRlct'LHIOS 
ASD 

SECOSDAR\. EDl'CA TtOS CERTIFICA T£ E:U.\llSATIOSS 
BOARD 

~l.\ TRIC\."l..A TIO~ CERTIRCATE E.~-011~-\ TION 
A 

U\TalCUUTIO'.'C L~A~tlSATIO." 
.\.T AD\'ASCED LE\.EL 

REGISTR.A TION 

The t-."blscc Board notif~ 1hat: 
Applic:nions (in triplicate) for rcgistmion for MATRIQiL.\ TION 
Ct:RTIFICATE EXA~11SATIOS and for the, M11ri<ulali .. 
Culftiutio• at ,\d\·aJl«d l..t\·d (single 'ubjecis) arc to be 
pttscnlCd •the school the candidac is Mlcnding. or in case of Private 
Canclidacs • lhc MATSEC Support Unit . bctwttn Moaday, 2111• 
Jan••'1· and T•lmd•y.61• f"~br••rr 1997 n-.. a.JO .... ao t?.00 
aooa. Applications m:iy also be prcscm:cd II the Univcrs.iq.· Ouzo 
CClllR. Mgovr Road, Xo,.i<ija. Goza. durin! Ille same period. 

The r<lc .. nt recs moy be paid• ay branch of the Ball: of Valletta 

d•ins """""'· banli"I! hours. 

Lak applic:atiMS for the above n11ninations. will be tcttpted 
bctwttn MoHay. 1701 frbrur)· Hd Fridar. list ff'bnary l99'7 
qaiasl ...,._., of., additional fu ort.tid prr subjcd. It ,..;u llOI be 

:- poDl"'Mc lo unpt f•rtltn' applicatioM after tllis pnW. 


