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OPINION 31

HE Companies Act is one
year old. Approved by
Parliament in 1995, it was
brought into force with
effect from January 1, 1996. The
new Act was designed to replace
the Commercial P:nnerships
Ordinance of 1962 which is in the
course of being phnsed out. Thc
Ordi had i
company law principles
Maltese law.

The Act built on the existing
rules and structures, developing
and updating them to meet the
needs of the more sophisticated
and complex financial and com-
mercial environment of the
Nineties. As far as possnble the Acl
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The Companies Act
— one year later

or complicated, which were draft-
ed more in response to the EU re-
quirements than in response 1o lo-
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cal practical req and cir-
cumstances.
However, EU considerations

apart, it is generally accepted that

the Ordinance, a feature which
should have made it easier for
practitioners to absorb the new
rules and requirements introduced
by the new Act. Nevertheless, there

our law was due for reap-
praisal after remaining virtually
unchanged for 30 years. This need
was felt more keenly in view of the
connlry s move to consolidate its

is no doubt that the Act is substan-
tially more extensive than the 1962
Ordinance.

By means of elaborately de-
signed transitional stages, the
Companies Act has since January
1. 1996, been gradually supersed-
ing the Commercial Partnerships
Ordinance. This process shall be
completed by the end of 1997, so
that on the first day of January
1998, the Ordinance shall be effec-
tively repealed, subject to its con-
tinued restricted application to two
special categories of companies.

| into a serious and cre-
dible international financial and
business centre. This objective was
not pursued by .what is often
colourfully described as “a race to
the bottom”, meaning the setting
up of an unduly accommodating le-
gal framework offering unduly
light regulation. in the fashion of a
number of offshore tax havens.
The Companies Act must there-
fore be placed within the

ying statutory powers
10 administer and to oversee the
workings of the Act.

* The Investment Services Act.
1994, which regulates the provid-
ers of investment advice and other
services in relation to shares and
other corporate instruments. re-
quires a licence for corporate col-
lective investment schemes. con-
trols the

where at least one partner is unlim-
itedly liable for the debts of the
partnership. This category is simi-
lar to the limited partnership found
in some foreign jurisdictions.
Under the new law, the partner-
ships en nom collectif and en com-
mandite may still only be formed
for the exercise of one or more acts
of trade, whereas a company may
now be formed for what is
described as any lawful purpose. In
o(her words. the scope for company

and p
of shares and secunues. and pro-
vides for the app of a

under the new Compa-
mcs Acl has been considerably

competent authority to oversee and
administer the Act.

* The Insider Dealing Act, 1994.
which supplements and develops
the original rules contained in the
1990 Act for the prohibition and

b d of the
former law \ahtch expressly restric-
ted commercial partnerships to
enterprises pursuing acts of trade.

The act of trade is a concept
which arises and is regulated by the

punishment of insider trading in

C ial Code: it is an essential

) in the defini of trader.
which is fundamemal 10 the

context of the sophisticated
and extensive legislation
introduced during 1994
which have totally altered

namely private shipp
and offshore compamcs
The new Act has not only mod-

emised and upgraded Maltese com-'

pany law, but it has also introduced
the principles and standards estab-
lished in she Comppny Law har-
monisation directives of the Euro-
pean Union. The adoption of these

the legal land for the
provision of investment and
other financial servizes in or
from Malta. It appears no
longer sufficient to consider
the new law in isolation. but

The Act has also introduced

the principles and

standards established in
the EU’s Company Law
harmonisation directives

Code. The Ordinance had.
correctly. adopted the con-
cept of act of trade in order to
define the parameters of per-
missible activities of all kinds
of registrable partnerships.
The new Act has retained it
solely for the two recognised
partnership forms.

= The Commercial Partnerships
Ordinance, 1962 and the Commer-
cial Partnerships (Special Provi-
sions) Act, 1994

« The Companies Act, 1985 and
the Insolvency Act. 1986 of the
United Kingdom:

* A number of relevant European
Union company law harmonisation
directives already adopted by
member states, in particular the
First, Second, Third, Fourth. Sixth,
Seventh and Twelfth Directives:

*» The Companies Act. 1990 of the
Republic of Ireland limitedly for the
provisions governing SICAVs. Most
of these rules had originally been
introduced into Maltese law by the
Commercial Partnerships Ordinance
(Special Provisions) Act, 1994,

he Companies Act. 1995 is

one of the most extensive and

lengthy pieces of legislation
ever enacted in the Maltese Islands.
It has brought our company law into
a new phase of its development. It
would not appear correct to see in
the Act a radical break with the pre-
vious faw, but the Act may probabiy
be beuer described as an exercise in
elaboration. updating and continua-
tion of the existing structures and
rules arising from the Ordinance. In
fact. it is amply clear that the new
Act secks 1o build on the old as
regards both form and content. using
the existing foundations to put into
place a more sophisticated frume-
work for the administration and reg-
ulation of companies.

1962 signailed the beginning of
modern Maltese company law,
That year witnessed the adoption
of the Ordi e. which was how-

companies to dc\clnp in

one-would need to take into
account the impact that a number
of other laws have had on the

often d di was
certainly promplcd asa preparatory
step anllcnpalmg Malta’s entry into
the European Union.

Indeed, at the time the Act was
being drafied. the highest political
target of the administration was 0
secure membership in the Union at
the earliest possible date. The
preparation of new company legis-
lation could not remain immune
from such a specific policy objec-
uve.

With the change of direction or
emphasis ushered in by the new
administration in relation to the
closeness of political ties with the
Union. it remains a moot point
whether Malta could have done
without a number of regulations in-
corporated in the Act, some of
which appear rather unduly strict

| of our y leg-
islation. This refers cspecmlly 1o
three laws which have introduced
new principles and structures for
the pi ion of sh id

corporate securities by directors
and other officials of a company

If not inevitable. it was cenainly
logical to expect a modernisation
of company legislation to allow it
to provide suitable and acceptable

mvcslm protection in Maltese law
and whose relevance 10 company
legislation may be briefly sketched
as follows:

* The Malta Stock Exchange
Act. 1990. which regulates the
profession of stockbrokers who are
the authorised imtermediaries with
regard to listed securities. estab-

for the establishment
of companies. consistent with the
lofty aims enshrined in the new fi-
nancial services legislation. Had
company legislation failed to keep
up with the relentless pace of the
reforms taking place all around it.
it would sooner or later have been
exposed as an outdated and quaint
relic from the Sixties. It may be

lishes the listing req for
public companies wishing to seek
finance from the general public.
and prohibits insider dealing on the
basis of confidential information
concerning listed shares and other
securities. and sets up the Council
of the Malta Stock Exchange as a

d with some ju\uhcauon
that the new financial services leg-
islation enacted in late 1994 served
to mmgalefand haslen the mod-
of ¢

P &

This is to inform the general public that ‘Crow’s
Nest” Restaurant is no longer under the
management of L & C Caterers Ltd. and there is
no connection whatsoever between the new
management and the said company or Giovanni
Argieri and Pamela Argieri

s had been the case with

the Commercial Partner-

ships Ordinance before it.
the Act may claim to comain the
bulk of the law governing compa-
nies and other commercial partner-
ships, including rules regulating
their dissolution and winding up.
On this point. the 1995 Act has
departed from the position in the
United Kingdom, where company

law is now mainly comprised in
two separate acts. namely the
Companies Act. 1985 (which con-

solidated UK company law up to

SUMATRA

RESTAURANT
We would like to inform
our esteemed clientele
that we are
now open
for business as usual

!hal dalc) and the Insolvency Act.

Dcspn: the extensive changes
and i it has i
the structure of the new Act fol-
lows more or less faithfully the
layout which we were accustomed
to find in the Commercial Partner-
ships Ordinance. This approach has
guaranteed a reasonably smooth
transition and continuity.

One important link with the past
is the retention of the three exist-
ing ‘r:llssical' cltcgories of com-

our Inl Once esnbhshed in a

novel areas which extend
beyond trade and business.

The Act now also recognises and
regulates new corporate investment
vehicles. such as the SICAV.
which is a limited liability compa-
ny with variable share capital and
the INVCO. which is an invest-
ment company with fixed share
capita). Both these corporate struc-
tures are targeted for collective
investment purposes in line with
the new financial services legisla-
tion enacted during 1994, especial-
ly the Investment Services Act.

The Companies Act has retained
as much of the Ordinance as possi-
ble. For this reason. the Ordinance
should be considered as a primary
source of the provisions of the Act.
It is also immediately apparent that
another major debt is owed to
English company law. Any attempt
to trace the principal sources of the
Companies Act. 1995 should at
least include the following:

ever only brought into force three
vears later. in 1965, just a few
months after Maha achieved inde-
pendence from  Britain  in
September. 1964.

The Ordinance was the product of
some of the leading legal minds then
available locally. who acting under
the official name of Commercial
Partnerships Law Reform Com-
mission, completed a report on treir
proposals for new comrpany legitla-
tion for Malta. This report which v-as
presented to Government in 1976
remains important and relevant to thi-
day. and will remain so even afier the
Ordinance shall have been laid 1 rest.

Since the first day of the year
that has just ended. Malta has had 2
new Companies Act. As with all
important pieces of legislation. this
Act represents both a point of
arrival as well as a new point of
departure for our compuny luw
1997 finds company law in Malia
in an exciting and interesting state
of wansition and development.

E - mE
=

UNIVERSITY OF MALTA
MATRICULATION
AND
SECONDARY EDUCATION CERTIFICATE EXAMINATIONS
BOARD

MATRICULATION CERTIFICATE EXAMINATION
&

MATRICULATION EXAMINATION

AT ADVANCED LEVEL
REGISTRATION
The Matsec Board notifies that:
lications (in triplicate) for for MATRICULATION

attributed an muooomom
sonality. separate from that of its
partners or members. The three
forms of partnership which are
specifically recognised by our
company legisiation were and are
still the following:
* the limited liability company:
 the partnership en nom mlkc—

Candi

during normal banking hours.

tif. where the partners are y, 17th February and Friday, 21st February 1997
edlyhabkfonhedeb(sonhepnn. against payment of an additional fce of LmS per subject. It will not be
nership: possible to accept further applications after this period.

* the partnership en di

CERTIFICATE EXAMINATION and for the, Matriculation
Examination at Advanced Level (single subjects)
presented at the school the candidate is attending. or in case of Private
at the MATSEC Support Unit , between Monday, 20th
January and Thursday, 6th February 1997 from 8.30 s.m. to 12.00
noon. Applications may also be presented at the University Gozo
Centre, Mgarr Road, Xwiua.Gozo.Mm!tbemtpmM.

The relevant fecs may be paid at any branch of the Bank of Vallena

are to be

Late -pplnauou for the above

will be pted




