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Prejudicial Conduct of Company’s Affairs, Just and
Equitable Winding Up

Introduction

This case is one of the very first cases to deal with the
new remedy introduced by s 402 of the Companies
Act 1995. This provision authorises the Court to
intervene in a number of ways — where it considers it
just and equitable to do so — in order to protect
shareholders against acts of a company which are
oppressive, unfairly prejudicial or unfairly
discriminatory to a member or members. The case
concerned one of Malta’s larger banks, whose shares
are listed on the Malta Stock Exchange. The
Government of Malta held or controlled
approximately 70% of the shares. Early in 1999, the
Government started negotiating with a leading

16

foreign bank for the sale of its entire shareholding in
the local bank. The Council of the Stock Exchange
ordered the indefinite suspension of trading in the
company’s shares pending the finalisation of the
negotiations and the conclusion of a due diligence
exercise aimed at establishing a fair transfer price.
The company’s memorandum of association
prohibited any shareholder, other than the
Government of Malta, from holding more than 3%
of the shares. In order to enable the acquisition to go
through, this restriction would have had to be
removed. The directors of the company summoned
an extraordinary meeting in order to adopt the
amendment required to remove the restriction.
Thirty-six individual shareholders holding in
aggregate a small minority of shares presented an
application in the Civil Court against the bank under
s 402 of the Companies Act of 1995. The minority
shareholders claimed that the proposed amendment
was prejudicial to their interests because it was
intended to pave the way to accommodate a
particular acquirer who as new majority shareholder
could decide to de-list the Company’s shares from the
Malta Stock Exchange. This could adversely affect
the transferability and consequently the price of their
holding. They also protested the bank’s failure to
react against the indefinite suspension of trading in
its shares on the Stock Exchange, which suspension
they claimed was adversely affecting their interests.

Judgment

The Court decided that it did not result that the
defendant bank had not adequately safeguarded the
rights of its minority shareholders. It ruled that it
would not suspend the proposed extraordinary
general meeting or to place in doubt the validity of
the proposed amendment. Nonetheless it concluded
that it would be just and equitable to issue an order
under s 402 in this case. The Court explained that an
order under s 402 would be issued where a
shareholder proves, on the basis of reasonable
probability, that he is suffering or will suffer
prejudice as a result of the company’s acts.

The Court held that the mere holding of an
extraordinary general meeting to consider the
proposed amendment could not be said to be
contrary to the minority’s interests. The law itself
allowed amendments to be made to a company’s
statute and it set out the procedure to be adopted for
this purpose. It also remarked that the minority
shareholders could not claim some vested right that
the Government would remain indefinitely the
majority shareholder. The Court concluded that a
change in the majority shareholder did not prejudice
the minority shareholders’ position. However, the
Court ordered the bank to take all necessary
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precautions in favour of its minority shareholders in
the event that the new majority shareholder makes
an offer to buy out the minority shareholders. The
Bank was ordered to obtain all the necessary
professional advice in order to be able to do this,
particularly for the purpose of arriving at a fair price
for the acquisition of the shares. The Court also
pointed out that under the companies legislation,
directors have a number of duties some of which
render them personally liable for their actions as
directors. It held that it was the duty of the bank to
safeguard the minority shareholders and their
investment as far as it could.

The Court also ordered the bank to verify whether
the duration of the suspension of trading in its shares
by the Malta Stock Exchange was causing prejudice
to the minority, shareholders. Should it establish that
this was the case, the company would be expected to
take all the appropriate measures to remove the
prejudice. As the Council of the Malta Stock
Exchange was not, and it seems could not, be made a
party to these proceedings, no order could be issued
to it under s 402 in relation to the suspension of
trading. The Court explained that the defendant
bank could not be expected to answer for the acts of
the Council as regulatory authority of the Malta
Stock Exchange. It also held that the possibility of a
de-listing of the company shares by the new majority
shareholder was at that stage merely hypothetical.

Various sharebolders v Mid Med Bank Plc
Application No. 1059/99, Decided on 13 May 1999
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