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Company Law - Case Law

Protection of sharebolders against unfair prejudice-
order under section 402 of Companies Act 1995;
50 per cent sharebolder; cause of dissolution under
section 214 - grounds of sufficient gravity

Two individuals formed a company. Both held
half the share capital and served as the company’s
only two directors. The Plaintiff was one of these
shareholder-directors, and he submitted an
application to the court requesting it to make such
orders as it may think fit in terms of section 402 of
the Companies Act 1995. Briefly, this section seeks
to provide a remedy to a shareholder who complains
that the affairs of a company are being conducted in
a manner that was ‘oppressive, unfairly
discriminatory against, or unfairly prejudicial to a
member or members’. The law requires the court to
intervene and to issue an order if it finds that ‘the
complaint is well-founded and that it is just and
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equitable to do so’. The court may issue any order

regulating the ‘conduct of the company’s affairs in

the future’, and it may even decide to order the
dissolution and winding-up of the company.

During the court proceedings in this case, ample
proof was provided that the two shareholder-
directors had fallen out with each other leading to
prolonged and serious disagreements which greatly
hampered and eventually halted the company’s
operations.

The court established that the company had
become practically inoperative and could not
function as a result of the worsening relationship
between the only two shareholders, which had led to
several grave incidents. Conflicting instructions had
been given to employees ruining relations with the
company’s clients. No meeting of the directors or a
general meeting had ever been held. There were
reciprocal accusations of wrongdoing. It was also
shown that the defendant shareholder-director had
set up a new company and had poached employees
and clients.

The defendant conceded that the ‘affectio
societatis’ was completely lacking and that the parties
did not trust each other. However, he pleaded that
section 402 was not applicable in the circumstances
for three reasons:

(a) this section was concerned with the relations
between a shareholder and a company, and not
the relations between a shareholder and another
shareholder;

(b) the defendant company had not taken any steps
that could be qualified as oppressive or unfairly
discriminatory against or prejudicial to a
shareholder;

(c) this section does not extend to instances where
the shareholder has equal shareholding as the
defendant.

The court disagreed with defendant and held that
a remedy under section 402 was available to ‘any
member of the company’ who suffers prejudice as a
result of the manner in which the company, through
its directors, was conducting its business. The court
found that the failings of the company’s board of
directors had directly caused the closure of the
company’s operations, and that the company had -
owing to the behaviour of its shareholders and its
directors - failed to protect and to promote its own
interests, thereby also endangering the legitimate
interests and expectations of the shareholders.

Accordingly, the court ordered the dissolution and
winding-up of the defendant company, and
appointed a liquidator. It is interesting to note that at
no stage of the proceedings was any reference made
to section 214 of the same Act, which lists the causes
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of dissolution. This section allows the court to order
the dissolution and winding -up of a company ‘where
it is of the opinion that there are grounds of sufficient
gravity to warrant the dissolution and consequent
winding-up of the company’.

C. Busuttil vs. E. Busuttil and Continental
Postform Limited, Civil Court, 13th October 1999,
app. 1012/98/RCP
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