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In consequence of the 'confusion' which occurs between the personal estate of 
the heir and that of the inhe-ritance (in ~uccession), the creditors of the decujus 
tecome creditors of the heir, and tho~e who were a:1ready his creditors can obtain 
satisfaction of their debts from the property inherited. This state of affairs can 
prove to be prejudicial to U:.e creditors and legatees of the deceased, especially 
when confronted ty an heir who is inur:dated with debts. In ·order to safeguard 
their interests these individuals may xe:wrt to the "Benefit of the Separation of 
Estates." 

As in the Italian Civil Code of 1927, 
th;s ~titute forms the subject-mat
ter of a separate title under our Civil 
Code, coming directly after "Priveleges 
and Hypothecs'''. The new "Cadice Ci
vile Italiano'' and the French Civil 
Code have perhaps more appropriately, 
p'aced the Institute under the Law of 
Succession; but our legislator prefer
red to keep the "causes of prefer
ence" side by side. In fact section 3 of 
Ord. XI of 1856, which brought this 
Law up to date, says that "Le cause 
legittime di prelaziolle sono i privileg
gi, le ipoteche, e ii 'benificio della se
parazione deI patrimonio' " 

This Institute derives from the "Se
paratio Bonorum" of Roman Law; 
but whilst the latter brought about a 
'complete separation' of estates, keep~ 
ing the estate of the decujus exclu
sively for the satisf·action of his cre
ditors and that of the heir for the s~t
isfaction of his personal creditors, in 
modern law there is no such absolute 
seperation. In the words of S. 2201 of 
the Law "The benefit of seperation of 
estates is the right which the creditors 
of a deceased person and his legatees 
have, to demand that the property, both 
movable and immovable, of the inhe
ritance be seperated from the parti
cular property of the heir~ and applied 
to the payment of their respective 
debts or legacies with preference over 
aB the hdr's erediitOlrs'" i.e. this benefit 

ensures the "preferential treatment" 
of their heirs and legatees of the d~
cujus, but it does not create two dis
tinct masses and even the creditors of 
the heir can resort to the property of 
the inheritam;:e for the satisfaction of 
their claims, after the creditors of the 
s·aid decujus have been paid. Another 
characteristic of the said Institute, 
which again serves to distinguish it 
from the "separatio bonorum", is that 
since the ·benefit of separation is grant
ed in the interest of the creditors of 
the deoojus and not in that of the heir 
- there is nothing to stop the credit
ors and legatees, who have had re
course to this benefit, from further en
forcing their claims on the personal 
property of the heir. 

It has often been said that the 
"Benefit of the Separation of Estates" 
is diametrically opposed to the "Bene
fit of Inventory" in the Law of Succes
sion - both produce a separation of 
the property of the inheritance from 
that of the heir; but the latter is 
granted to the heir in order to separ
ate his property from the rights of the 
c:redifurs of the inheritance of the 
legatees, whilst the "Benefit of Sepa
ration" is granted to the creditors of 
the deceased and to the legatees as 
against the particular er.editors of the 
heir, who cannot demand this separa · 
tion against th~ creditors of the in
heritance. A judgement of the Court 
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of T1>riiw (Moderni vs. Erba 25th July 
1884} held that "L'accetaz.ione della 
eredita col 'benefizio d'inventario esi
me i creditori del defunto d.al chiedere 
la ~eparazione dei patrimoni, giacche' 
quest'articolo e scritto unicamente 
nell'interesse dei creditori che vogliono 
premunirsi nel caso di decadenza dell' 
erede dal beneficio d'inventario'. 

"The benefit is granted to all the 
creditors of the deceased indistinctly
priviledged,, hypothecary and simple, 
and to the legatees who become credi
tors as soon as the succession is 
opened". Although Maltese Jurispru
dence on this Institute is very limited 
indeed, the question as to "whether 
there is also need for the hypothe
cary creditors of the deceased to re
sort to this benefit" appears to have 
been of some concern to our Courts, in 
the past. In Molllia vs Ferriggi (XVI.1. 
10th June 1898} the Court of Appeal 
held that "I creditQri ipotecarii del de
funto rum hainno b!sl)gno di valersi del 
beneficio della separazione dei patri
monii per non essere pregiudicati dai 
creditori particolari dell'erede." In ar
riving at this decision the Court based 
its.elf on a previous judgement of the 
same Court - "come e' stato ritenuto 
da questo Corte nel'Concorso dei cre
ditori dei fratelli Zammit vs. Negte. 
P8it>fo E'Juil.' " (3rd Feb. 1894). It is 
true that, in r'ela tion to the benefit of 
seperation, this Court said " ... si ve· 
rebbe a ritenere che quella separazione. 
Eia una m.i.sura che riguarda solamente 
i creditori ehirografari o quei credi
tori rispetto ai quali o non sia iscritto 
la ipoteca c-0ntro ii defunto~ ovvero tale 
ipotec.a abbia al tempo della morte per
duto la sua efficacia; "but then the 
Court goes on to say "cio' pero' non e' 
da riteawrsi poiche' la legge non fa una 
tale distinzione e quin.di non e' nean
che' a fa..rsi dai tribunali'' and in an
other part of the same judgement the 
Court quotes il "Trattato della sepa-

razione del patrimonio del defunto da 
quello dell'erede" by Prof. Melucci 
which says "Non osservando le forma
lita' presc.ritte per la conservazione 
del;a causa legjttima di prelazione de
rivante deJ.la separazione dei patri
monii, il c.reditore del defunto viene 
m~o al pari del creditore dell' erede e 
concorre con lui senza alcuna prela
zione, e sebbene ii creditore de! defun
to • Ui'll cred~re ipoteoari-0 . . . " In 
ar-riving at its decision, which i~ 

meant to be on this latter judgement, 
the Court in Mallia vs. Ferriggi ap
pears to have missed out much that 
was relevant in the said judgement. 
The benefit is personal to the credi
tors and legatees who have made the 
"demand", and "shall not operate ex
cept in favour of the persons exercis
ing it" S. 2209(2) This is also the ac
cepted view in both France and Italy
"Questa preferenza non spetta a tutti i 
creditori del decuius e a tutti i legatori, 
ma soltanto a eoloro che 1-abbiamo es
ercitata." Turrente Laurent dismisses 
the idea that the creditors and legatee, 
who ·exercises this right, may be actin1g 
under a tacit mandate or as a negoti
oru.m g.estor of the others and he is in 
agreement with the French Courts 
"che' la separazione dei patrimonii non 
puo' gi-ovare ·se non a quel~i che l'han
no doomndato." 

The Creditors and legatees cannot 
exercise the "benefit of Separation of 
Estates" if there has been novation, by 
a.cknow1€dging the heir as the debtor 
(2209(11)). N-0vation may also be im
plied from certain acts performed with 
the heir as representative .of the decu
jus. 

The benefit may be exercised "in 
respect of all the property ind,iscrimi
n'Sitely ;and 1or the jseperation of one or 
mOO"e things specified in the demand 
(2209(3)) In Italy, in the words of 
Torrente, "la s·eparazione ha cara ttere 
particolare e non universale: essa si 
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esercita non suil'intera massa del pat
rimonio ereditato, ma sui singoli beni 
che la costituiscono." As in France 
and Italy, in Malta this benefit can be 
exereised over both nwvables and hn
movables. It takes the form of a "judi
cial demand" in case of movables and 
in regard to imm-OV.ables there is a "re
gistration" of the benefit, in the man
ner prescribed for the .registration of 
hypothecs. This is in keeping with Ita
lian Law; but there se·ems to be a di
vergence of opinion in France, where 
according to Demolombe both doctrine 
and jurisprudence are "uncertain and 
obscure" with regard to the manner in 
which this l:enefit is to be exercised. 
This obscurity is to a great -extent due 
to Demolombe himself., in the opinion 
of L".1.urent who is in agreement with 
Poihiier that "a solution to the problem 
can be found in :the text of the law it
.self." The relevant sectie>n of the law 
(S.878) speaks of "a demand'' !lnd this 
demand can be none other thanJ "a judi
cla.I. d·emand."' In regard to immovables 
"oltre l'iscrzione occoITe anche' una 
domanda" - La.urent. Thus in this 
case the author is of the opinion that 
registration is not sufficient; but that 
the demand prescribed in the Law 
shclll.ld also be put forward. On the 
otherhand, our Law and its Italian 
counterpart state quite clearly that 
"the registration takes the place of 
such demand" 

In Malta this right may only be ex
ercised within the period of one year 
from the opening of the succession" S. 
2203. Italian Law prescribes the rat
her short period of three months and 
SB~. 880 of the Fre."lch Code says that 
this right may be exercised over im
movables ohly "finche' esistono in po
tere deil'erede". In regard to movables 
the term o-f prescription of three year3 
would apply. It is evident that separa
tion becomes impossible· after the lapse 
of a considerable period of time for it 

is a universal presumption that with 
the passage of time the confusion be
tween the estates of the heir and the 
inheritance in<!reases and a day ar
rives when it becomes impossible to 
distinguish the one from the other, es
pecially in 1egard to. movables. 

Our Civil Code is ip. keeping with the 
Italian Code of 1927. in regard to the 
"alieoo1tbn of the hereditary pro
perty"', though no mention of such sales 
is made jn the present Italian Code 
and the French Civil Code. The Law 
distinguishes between alienations made 
prior to the exercise of the benefit 
and those made after the benefit is 
ex;ercised :-

In the former ~ase the benefit may 
still be exercised over the price "which 
is sU.1 due" (S. 2204) If the price has 
been paid, it becomes one with the pro
perty of the heir -a.nd thus escapes the 
hereditary creditors - this being a 
consequence of the ri·ght of ownership 
and a measure of the respect which is 
due to it. If the property is aliena.ted 
after the e.x~ise of the benefit, the 
rights of the creditors and legatees 
continue to subsist in relation to the 
immovable property; but any such 
alienation of movables (except with 
regard to litigious rights) shall remain 
unimpaired. In "Buha.gialr utrinquen 
(12th Feb. 1897 Vol. XVI. 11) Judge 
Giovanni Pullicino said that ur credi
tori del defunto ed i le.gatori che eser
citono I'azione di separazionen dei pa
trimonii p~no chiedere in riguardo 
ai mobili ereditarii le cautele ied i pto
vedlmftnti c~tori che la Corte 
credess.e necessarii nel loro interessi." 
This view is upheld by the French 
Courts and by Demolombe. Prof. Me
lucci makes reference to it in his treat
ise on the Seperation of Estates. 

AlthoUJgh the French Civil Code 
makes no direct reference to ali.ena
tions of this sort, the French hypo
thecary low in relation .of immovables 
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lays down that "the heir may not make 
any a.Henation prejudicial to the cre
ditors within the period Qf six months 
from the opening of the succession." A 
contrariu sensu one c01.id argue there
fore that s.ales made afiter this period 
of six months w.ould remain unim
paired and the price would be the pro
perty of the heir. Where the sale of 
movables is concerned, La.uren.t affirms 
that the creditors have no 'droit de 
suite' against the 3rd par.ty in posses
sion. 

One of the effects of this Institute 
is the 11ight of sutt of the creditors 
and legatee .against third parties in 
possession of hereditary immovables. 
As to the moment when the benefit 
becomes operative, one must refer to 
the date of registration. A registration 
effected within three months from the 
opening of the succession will be op
erative fr10m such date, in regard to 
immovable alienated within that period 
(S.2208); if the be~efit is registered 
later~ it will operate from the day if 
registration. 

Thie cliief aim of the benefit is to 
grant the creditors and legatees of the 
decujus a right of preference over the 
p13.l'tieular creditors of the heir, even 
though privel~~ and hYp(>thecary; 
and "Kontra wirt battal ma" tista.x 
tintala.b is-separaz-z:joni tal-patrimon-

ju g.haliex sakemm il-wirt jibqa' bat
tal hemm partrimonju wiehed wahdu" 
- GitJSiePpe Ch£.tteuti vs. Valentino 
Malia, Harding (22nd Nov. 1934-
XXIX.11. P109). The only effect of the 
Seperation is that of prot.ecting the 
said creditors and legatees from any 
prejudice they might sustain in conse
quence of the claims of the partiOUJlar 
creditors of the heir. However, their in
ternal relations remain unimpaired and 
they retain the same order of rank
ing'' ... . this benefit maintains in 
favour of all and each of them, in com
petition, such rights only as are com
p·etent to them respectively, according 
to the nature and the conditions o.f 
their debts and other rights over the 
property of the inheritance" (S.2202). 
The· death of their debtor cannot in 
any manner alter the internal position 
of the creditoTs, making it roore fav
ourable and otherwise. It can only 
bring about a new class of creditors -
the "legatees" who rank after the 
creditors. 

"Tutti i car a tteri che abbiamo de
linea to inducono a ritenere che per 
effetto de:ta separ.azione viene a costi
uirsi un vero e proprio diritto reale di 
garanzia sui beni che ne formano l'og
getto, anologo al pegno e all'ipoteca" 
- Cicu. 
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