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THE NATURE OF fHE RITHT OF LEGITIM

CHAPTER 1

BISTORIQATL,. . BACKGROUND

In order to excmine the real nature of the right
of legitim one has to examine the origins of this insti-
tute as far back as possible and to scrutinisc its
evolution throughout the ages and in the different countri
in order to decide whether the notion of this right has
remaincd unchenged or whether it has put on other or
different meanings throughout its cxistence.

In encient Greck law, the testator who had nale
children could not disposc of hisvproperty by will;

however ii there were legltimate sons, the will would

become valid, if they dledwhile still minors (1). However,

the testeotor could still disinherit o child 1T therc was

Just cause as, for cxample, injury he suifered, prodigality

or a son's

[§ts!

CA
In ancicnt Roman Law, the 'decemvirale! law vested

the pater familias with an unlimited power of disposing

[

time this power

P
-
o]

o]
o)

of all his estate, but by assage o

was limited both by civil low and by the practor.

(1) A.R. W, Harrison "The Law of Athens®, p. 152,

crave violation of his duties towards his father.
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In Roman civil law, the testator was obliged to
institute or disinherit his theredes', that is, those
who fell under his immediate patria potesta' at the time
he made the will. His male sons had to be instituted or
disinherited in express terms (nominatim), that is, in
a special or individual way (e.g. 'Be my son Titius dis-
inherited' or 'Be my son disinherited' when there was only
oneé son), If the testator contravened this rule by fail-
ing to institute or disinherit a son under potestas, the
will was null or invalid. Other descendants under potes-
tas, who on the testator's death would be his 'suil
hercdes', hed also to be instituted or disinherited but

h

©

re a general clouse of disinherison ('inter caetoeros)

W

o]

sufficient (e.g. 'Be all the rest disinherited'),
This applied to daughters and to the childrcen of sons
who because of the death or emcncipation of their Ffather
were potential 'suil heredes' of the testotor. IL they
were passaed over in silencce the will was not void, but

the person omitted was let in to sharec along with the

J

instituted heirs, thot is, they took& rateable share in
competition with 'sui heredes' instituted by tho will
and half of the inheritance 1f the person instituted was

he family ('extraneus') wiich would include

o
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an cnancipated son (2). GPandsons in power would take
a son's shaore between them as representing their deceased,
or cmancipated father,

The rules above mentioned applied to 'hercdes sul
who were alive at the timoe when the will was drawn up,
but as for postumous children different principles
applicd. Initially, these could nelthor be instituted
heirs nor disinherited, because they werce considered as

uncertain persons (persone incarte); but in cases the

ot

postumous person outlived the testator he effected the
will in the sensc that the above mentioned rulc was
extended to cover also children already born at the tine
the will was made but who came under the patria potestas
of the faether later.

In law one was not obliged to institute or disinherit
emancipated children, because once thsy were no lonzer
under the testator's patria potestas, they were no longer
'heredes sui'; however, the practor ignored emancipation
(through the edict 'unde liburl') and placed enancilpated
sons and their issue in the same position as 'sul heredes'.
He ordered that all, without any distinctinn of sex, had
either to be instituted or disinherited. He required all

o

(2) Nov. 53 c. 63 82; Nov, 117, c. 5,




nales to be disinherited nominatim and fenales inter
caeteros, fwilling which he gave them the 'honorum

sessio contra tabulas' (3). Thic did not render the

&3]

po
will null, but its practical c¢ffect was T: upset 1t and
to admit to the succession not only the descendant who
invokcd the relicfy but also all others entitled to
succeed 'ab intestato' who had not been duly dizsinhorited,
Thus, cven at this carly stage we already feel that the
idea of legiti: had taken root. The instituted heilr
continued to be helr but only 'sine Re' and the children
passed over acgquired the 'Lonorun possesslo cum re! in
conformity with the rules of intestate succession, with
the obligation of satisfying the legacies and other
burdens imposed on the instituted heir (4). S0, the
practor made no distinction between wmen and women, but the
Eoporor Antoninue Pius (Marco Aurclio) by means of a
rescript reverted to the civil law rule providing that

4

2ll women, &nd those sons in the second degrcee were not

ic contra tabulas!?

2}
O

to take more by 'bonorum poases

than they would have tekon by right of accmmal at civil

o

(3) Gei. IT, 185; Ulp. ¥XII, 23; YXVIII, 2; Inst. I
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Thercfore, in Roman Lew up to the time of the

Antonines . the persons who had to be instituted or

disinherited were: (1) the testator's sul heredes
(according to Civil Law) and also (il) emancipated
gsons and their issue (according to Practorian Law).
Justinian maintained Practorian Law but simplified
previnous legislation and made 1t uniform both for sons
and daughters as for other descendants in the nsle line

whethor actuelly born, or to be born in the future order-

ing that all such persons, whoether ‘sui' or 'en:
had to be instituted heirs or disinherited in oxpress
terms. In the absence of such the 'sul heredes' could

impeach the will as wholly void; other liberi could

upset it by obtaining the 'bonorum possessio contra

These rules secured that parents should not pass
over their children in silence and if they chose to
disinherit them they should use the eppropricte form.

Failing thls, the children werc said to be passed over

(5) @ai. II, 126 and 135; Ulp. XXII, 23; XXVIII, 2
Inst., II, 13, £8°

(6) C. 4. Ccod., de 1lib. pract. vel exher. 6, 28.




and nmight avail themselves of the renedles. Therefora,
these restrictions relatoed only to the form and did

the right of excluding his

not deprive the testator
children. The fother or prandfathor could disinherit

his children but this rule did not apply to the mother's
vill. Thercfore, opt 1f disinherited, sons, daughters
and other descendants in the male line had a right to a

the inheritance.

{
i

part

—

]

Jowever, from the e¢nd of the Republic, or the

+

beginning of the Empirce, a new and very ilaportant prin-
ciple assurted itscelf, namely that a testator was not free
to dispose of his oroperty as hoe pleasced and that cortain
near relations nmust be provided for (7). IT the

testator failed in this duty the will might be impeached
and rescinded by a procedure known as the 'conploint of
the unduteous will' - 'quercla ilnofficiosi testamenti' (8)
i.¢. 1n thosc cases where the family's right to a portinn
of the dccersed's cstate was violated: Y... a lato di
quelltobbligo forna dil istituire o di disercditarc i

figli, si stabili' a poco a poco pel testatore un nuovo

(7) ZIstituzioni DI Diritte Romano, Profs. P. Donfante



dovere, molto piu favorevole al suol prossimi parenti,

L/

sretendere che 11 testatore lascliasse

al quali fu' dato

¢

loro una porgzione del guo patrimonlo (portio leogitima)®
(9). Therefore, under Roman Law, ceven under the system

introduced by Bovel 118, the legitim had to be left under

the title of heir; Legitim was a form of testate succession

having a legal cause - tecstate, because it had to be leoft

by the deceased, and legal bocause the testator was
bound by law to do so0.
Buckland says: Where a will s voidable because,

though satisfying all rules of form, it unjustly excludes

persons whom the law regarls as having a claim, thoe point

must be raised by a special procedure to have the will

set aside - the QUBRBLA ITNCFFICIOSI TESTAGHTI ... (10).

Domat, basing himself on Irnerio, who had cnmpiled the

extracts of gustinian's Wovels, does not think that the

@]
Hh

t under the title of heir "... cglil

D

legitinn had to be 1lc

L}

(i.e. Irnerio) non Fa alcuna menzi ne della nccessita

di lasciare la legittina a' fizli a titolo d'istituzione

oeo (11)5 but the majority of text-writers

(9) 'Istituzioni DI Diritto Romano!', Filipopn Serafini
(1881) p. 4860,

(10) 'A Monual of Roman Privete Iaw', 7.9, Buckland (1939),
Intvoduction p. xxiv.

(11) e peggl Civili, Domat Vol. 8, p. 10.




hold the opinion held by Serafini and puckland.

By the procedure of the 'gquerela inoificiosi
testamenti', though the forms had bcen complicd with,
near rclatives with obvious claims (the classes of those
cntitled having been graduslly widencd) might attack the
will as contrary to the family's right to a portion of
the deceased's estate ('inofficilosum') and zet it sect
aside, It was an action brought against an instituted
heilr who had entered on the inheritance. It was tricd
before the court of the centumviri, like "horeditotis
petitio®, ~nd toock the form of a filctitious allegation
that the testator was insane, and that the will was,
therefore, invelid or must be sot aside. RBut this is
not logically worked out, for though the will was some-
times altogether scet aside there were cogses in wohich it
remained partially giod. Probably, there was o prelimin-
ary Judgement on tihe point raiscd in the 'querela' accord-

ing to the result of which the 'herceditatis petitio!
would procecd or not. Since it reflected on the deccascd,
it was allowed only as a last resorpt, e one could bring
1t forward unless he was entitled on intestacy, tlhough
in later law, if the person primarily entitled refused to

claim or was justly excluded, the nerson noext entitle



night bring it for hisg own benefit, if he was within

the classcs to whom 1t was open., S0, later, the fiction

abovementioned disappeared and the querela was considered

tc be based upon the Jjust reflectiogbast upon the porson
passed over or insufficiently provided for. The rclations
who had a right to the legitin and who could bring the

‘querela', if entitled on intestacy, were in the order

moentioneds

(1) Descendants, unjustly disinhcrited, 1n 2 man's will,
or unjustly onritted in a woman's, including ‘postumi'.

(ii) Ascendents unjustly omitted.

(1i1) Brothers and sisters unjustly omitted if some base
person (turpis poersona) is preferred to them., The
law secems to have been ascettled in this sense as
early as Ulpian (12). In classical law this applied
only to thoge of the whole blooed still agnatically
connected, but Justinian applied it to cases in
which the agnatic tie wos broken, and to half
brothers by the same father.

The term 'turpes personance! (base persons) 1s not

(12) Dig. 5.2.1.
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precigely defined. It includes persons technically
infamous (infomes) and persons of bad character or low
social standing. If there were no children, or none
who impeached the will success.ully, the guoerela was
available to ascendants, and, in the sane way, ulti-

nately to breothers and sisters (13).

[
ny

So, even at this very carly stors conncept of
the 'legittima', as Serafini puts it, was 'un porzione
dei beni, d4i cul il testatore non puo privarc certe
persnnce che sarebbero credi anche 'ab intestator,
salfroche' non csista una giusta causa 4l digercdazione.
Lo legittina non puo' csserce domandata che nell'ordine,
nel guale s8i e¢' chiamati alla successione in
dappoiche' in ultina analilsl essa non ¢' che una frazilone
della parte, che si avrebbe ricevuta 'ab intoestato!
(serafini, »p. cit, 488). Altiough it scens that the
legittina was in the nature of “pars bonorun™ becausce

cf the words "legitima pars™ or "portio legitima®, one
cannot definitely conclude that the nature »f this right

was that of co-ownocrship because if could have been

(13) Dig. 5.2.31 pr.
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pars heroditatis,

The person bringing the

he had recelved less than o

estate. He neced not have be
has to be provided for by in
mortis causa. The amount to
originally left to the discr

wever, in clas

later,

& o)
h)

3 3

¥

vas not necc and the t'g

sary
claimant 1f he was to rccelv

of what he would have had on

]

This was

'pers legltimar, t

which ny the Lex Falcidia or

oy
A

provided th.t

of more than threc-quarters

4

that o fourth pert of the es

instituted heir or heirs) the

8&

gainst legatees. In connce

Fm
0]

o

s

knowao o8 the portio lezi

BN

G oy

<A

complaint had to show that

shere of the testator's

en instituted heir, but he
1t

stitution onlecgacy or g

which he was entitled was

ction of the Court.

sical lew, total exclusion
uerela' was granted to the
¢ less than one-fourth (1)

intestacy, c~lled the

he portion of the escate
Quarata Folcidia (which

ht not dispose in legnclces

of his estate, that 1s to say,

2 :ith the

tate wns to remnailn

e heir was allowed te retain

tinon ¥

with the querela it was

debita or the legitima portic

(the statutory portiosn) and 1

'the legitinm', The quercla

hed been disinherited on jus

rmast have no othier igans of

n modern usage 13 termed

could not be brought if he

o

T¢ bring 1t, he

tgrounds.

attacking the will. Anything
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Ziven by the will, and 'donationes mortls causa', waore
rackoned in the 'pars legitinma', and, in later law,
rdog', 'donatio ante nuptias' and some other gifts were
to be included. Where the will gave too 1ittle but con-
tained a provigion that shorces below this were to be made

up, tne fquerela' was not available, but there was an

action called the 'actio ad supplendan lezitimen', by

which the incresse might be recovered, the will being

4

unaffected. Justinien applied this clsusce in all cascs,

[9)]

so that, under the Institutes, the 'quercela' 3y only if
the clalumant had notidng at all towards the 'pars'. He
also, in virtue of Novel 18, provided a fresh mninimun

Tor children: when the intestate portinn constituted at

)

g}

least one fourth (L) of the <

u

eceased's property the logitim
was to be one-third (if there were 4 or less), and in.
other cascs 1t waos to be one-half ((4) 1f therc were nore
than 4). To calculate the legitinm one had to consider

all the property belonging to the testator at the time

of his deoth, subtract funcroel oxpenses and other debls

and on the remainder one can compute the legitinm

according to the portion destined to the legzitimarics by
intestate succession. The legitimary had to lupute into

his portionall thot which he had recelved from the testator
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as helr or by title of legacy, fidel commissw: or donos-

A

tion causa mortis as well as anything reccived in dowry
or donation in contemplation of marriage ox for the pur-
chase of 'un impilego venale'. Other donatisns inter
vivos were not imputable in the lezitinm unless they were
nmode with the condition that they should be inputed.
Where tﬁore wog oals once 'institutus!' aad only onc

person cntitled to claim, a successful 'querela' avoidad

the will altogether. If the clain was unsuccessiul, aﬁy
benefits of the claimant under the will were forfeited
to the Fiscus, for 'ihdignitas'o
If 2 claimant succeeded against one ther:s' but not

against another and only onc of thé"heredes' attacked
turnced out to be a 'turpis persona', the w11l stood partly
valid, The will was 'pro parte' set aside and not 'nro
parte' void,

The legitim hed to be conferred without any restric-~

ticns whatsoever (14). 4 jurisconsult of the piddle Ages

D

4

naped Jocinus invenbed a mothod of burdening

f

the legitimary (cautela soeinij. This method consisted

(14) ¢. 31, 36, €1 ¢. de inoff. test. 3, 28,
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in bequeathingz certain property and attaching burdens

te this gratultous tronsfer. Thdlugitinmary who accepted

this gratuitous tronsfer would n-turally bear the burdens
imposed but he could chose to give up such libersl trons-—
fer in order to obtoan only the legitin., The cautela

socini vel gauldensis 1s 8till existant under our proescont

ptisn) of chrildren under npuberty

(who were still suil iuris), effected in the time of Galus
(by o legislative act of the comitia curiata or calata),

was 1n early law prohibited but later permitted. The

dirficulty was that the child could not conscent unailded,

O

and tutors were not genor:lly considercd compotent t
give their authority in a matter of such grave conccrn

a8 1t was considered a daenjerous power to put in the hands
of his tutor (15). But Eaperer Antonius Pius in a latter
to the Pontiffs allowed the adrogation of impuboercs sub-

Jjeect to speecifilcally carcful investigoetisn and the author-

Lsation of the tutor or tutors, svecurity being takenffor

Fh

the restoration of the property of the ‘tadrogatus', i1 he

(15) G. 1, 102; Ulp. S. 5; Dig. 1.7.17, 1,



died still 'impubes'. TIf the 'adrogatus' was
criancipated while 'impubes!' his property nust be
restored at once. If he was disinheritoed, 1t could

be clalmed at the death »f the cdrogator. In this case
and if the emancipaticin was without cause approved by

a Court, the 'adrogatus' so dealt with was also entitled
to one-fourth (%) of the property of the adrogator
('"Quarta Antonina'), It was & special casc of the pro-

vision for children wiich cans to be known as the lesitima

portio.

N

If the adopting father disinheritced the child, or

]

in his lifetime emancipated him without just cause,

he

was ordered to leave to him one-fourth () of his own

\Z

]

estate, that ig to say over and above whot the adopted

)

child brought to the adopting father on ad-ntion or had
subsequently acgquired from him (18).

This gpecial provieilon seems to give a two-fold
aspect to the notion of the risht of legitim or legitina
portio depecnding on the circumstances of the case; firstly,

as a right of credit in favour of the adopted child if the

(13) ranslation froa the Institutes of Justinian

Bk, T, Title xT (0%



adopting father has disinherited the child, =znd sccondly,
as a rizht in adopted child's favour by vay of ponalty
asgainst the adoptor i1f adrogatur emancipated him with-
sut just causc.

At first, women could not be adrogated or adrogate -
but & quasi-adoption by women even of a person sul iuris
wos permitted by Dioclatian.

At first, in casc of prcejudice as regards the legitin,
the legittimaries only had the 'qucrelo inofficiosi
testamenti' which action produced the roecission of the
will znd so intestate succession took place; but in tine
other actions were given, that is, the fquercela di

inofficiosa donazione' and the 'azione suppletorial,

Ly

ot
&

The Azione d'Inofficioso Testancnto was grante

could not or did not want

T

the descendants or, if t

LGS

@

to make use of it, it appertained to the ascendants, to
whon the law granted a legitim and to the brothors and
sigters 1f a persona turpe was instituted. Through this
action the 'legitinari preteriti' could rescind the will
and obtaln oll the intestate portion. Judiclal practice,
when introducing this action, based it on the reasoning

that conce the testator had not left anything to one of




his nearcst relatives, that 1s, to his presumptive

)
Cu
o
G
d.
3
)
)

intestate heir, he had not made his will os
in his proper seases would have done ('hne colare, quasi
non sanae mentls fuerint, cum testamentum ordinerent
parentes') (17). This action had something odious about
it, in that the testator was presumed inscne end so it
was 'giudicata sfavorevolmente' and subjected to the
following restrictions:
(1) It wes considered as a subsidlary action and only
adnitted when there was no other remedy at law (18);
(ii) It was prescribed in the short period of & years
(19);
(111) It could not be tr-onsmitted to the heirs (1f, how-

ever, the action wos olready introduced, or a

least, prepared, it pass=cd on t95 the reirs) (20).

[ +
sz
[

By way of exception, testator's children who

(17) Pr. Inst. de inoffi. tcst. 2, 18.
(18) wNov. 115c. 3f14; £r. 8t9, 15 de inofr. test. 5, 12.
(19) Fr. 8, €17; fr. 9 de in>ff. test. 5, 2.

(20) Tr. &, 22, fr. 7 h.t.
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died 'deliberante héfede scrilpto', transmitted
the action to their descendant heirs;

(iv) The legittimary who lost the action, lost the
liberality granted in the will to his favour.

The Azione Suppletoria belonged to all the legit-
timaries who received less than the legitim with the
scope of obtalaing 'il supplemento' (21).

Through the Querela D'Inofficilosa Donazione, if the
testator had coatravened the legitim by making excessive
donations, the legittimaries could ask for the reduction
of the donations *'fino alla concorrenza della
legittima' (22).

In the last phase of Roman Law (A.D. 542),
Justinian, through Novel 115, made great changes; he
ordered that the testator could not limit himself to
bequeathing to higs descendants and ascendants the
'legittima portio', but nothing counted towards the
;legittima portio' unless the claimant was actually

instituted 'heres' to a share: if he was, all that he

(21) ¢. 30 pr. (1 de inoff. test. 3, 28.

(22) Tit. Cod. ITI, 29.
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took 'mortis causa' counted (23). The exclusion was
deemed unjust unlesz 1t epecified the grounds and these
fell within one of the Just causes enumerated in Novel
115, (These causes are 14 for descendants and 8 for
ascendants. Vriters disagree on the consequences of the
violation of the hereditary rights conteumpleted 1n Novel
115 and especially on how the invalidity of the heinr's
institution comes about and so to which judicial action
one ¢ n have recourse 'per far valere la sucCcessione con-
tra il testamento'). 7Tn case of contmvention of the
rules of this Npvel, the legittimaries could ask for

the rescission of the will and so take their part of the

inheritance 'ab intestato' without effecting the other

I

testamentary dispositions. This resulted in a will with

3ihle 1n earlier

&}

no valid 'institutio' - which was impo
law, Qo Justinian abolished the old 'successione
necessaria formele', but left in:act the system of
legitim, with the differonce thatthe cause: of dis~
herison were established. But the new rules applied only

to ascendgnts and descendants - also, brothers and sisters

(28) Diritto Romano, Carlo Alberto Maschl, p. 204,

%85°
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were contemplated under the old law.,
The 'Quarta Antonina' of 'adrogatus ilmpubes' was
a restriction. The patron had indefeasible rights.

A widow without 'dos' was given an indefeasible ri  ht

n
>
0o

to a certain share, by legislation of A.D, 537 and
with a corresponding right for a widower without
'donatio propter nuptias' (24). By & 'sc. Afinianund
(25) a rule was introduced tiat one who adopted one of
three brothers was bound to leave him a guarter (1) in
any event. The will was unaffected, but an action lay
against the heres if the rule was broken., There were
various opinions as to the hasis of the rule, which
however was abolished by Justinian when he recasted the
law of ‘'adoptio!'.

An effective rule was srovided by the 'lex Falcidi
(£0 B,C.) which enacted that 1f legacles exceeded & of
the estate they could be cut down 'pro rata'. The eata
was tTo be valued as at death, all debts, funeral expens

and the value of slaves freed by the will being deducte

a|

te

ecs

d.

(24) Nov. 853, 6,

(25) Tn. 3. 1. 14,



The calculation was made separately for each 'heres',
so that it might happen where legacies were separately
and disproportionately charzed on specific 'heredes!,
though some legacies were cut down, more than a quarter

tate might remsin witlhi the 'heredes!. In later

&4
o

i

b

of th

[
<

0]

classical law, though perhaps not at first, 'donationes
mortis causa' were treated in the same way. Justinian
allowed the testator to forbid the retention of a fourth,
and forbade it altogether if the 'heres' did not make
an inventory.

Therefore, descendants and ascendants had a rizht to
the legitim 'per via di istituzione in credi'. If they
were instituted heirs, but by such did not receive all
the legitim they could claim the balance ('il supplemento').
However, if they had reclived their portion of legitim, but
were not instituted heirs, they could ask for a recisslon
of the will and take the inheritance by way of intestacy
(*1'eredita ab intestatc') - as for the brothers aad
sisters 'Cermeni ¢ consanguinei', these had only a right
to the. legitim.

If they had not received anything they could,
through the 'querela inofficiosi testamenti', ask for

the recission of the will and they would receive by



intestate succession; those who had not received all
the legitim due to them, could ask for the balance
(11 supplemento').

Although up to this stagze the institute of lozitim
has been considered only in the light of Roman law,
there is no definite indication where this institute
first originated.

Now what about Maltese Law? Although Romanh Law
was introduced in Malta so long as 218 B.C., followlng
the Roman occupation of the Island, its influence 1is
still predominant today, especlally in civil matters.
Roman Law inspired the legal concepts and ideas and
permeated our entire legislatlon. Roman Law, although

no loanger influencing the mcdern Criminal and Commercial

L

laws in any high degrece, still exercises = considerable
influence on Civil laWw,

Between £Q0 and 870 B.C. (seizure of Malta by the
Arabs) Malta musthave been governed not only by the old
Roman Law and by the Law laid.:down in the Corpus Juris
of Jgustinian but also by the legislation of Emperor Leo
the Isaurian known as (raeco - Roman Law because it was
in force also in Ttaly. It's probably that the laws of

Justinian, which had regulated Malta for over 8 conturics
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continued to be obscrved in the acts of Civil life,

The law relating to succession remained practically
the same as thot of Justinian butbt, a8 may be expected,
it wes glightly modificd under the influence of the
Germanic customs which admitted the condomlrcium of the
family, the privilepe of age and sex, and the different
kinds of succession according to the title of property.
Different from Roman raw, the laws of the time laild down

that a third of the property wos to be reserved to the
children as legitim, whotover their number (terza fillale).
With regard to the faculty of disposing by will or by
donution, the Tfew restrictions imposcd by Roman Law
cther with some modifications derived

were preserved toge

&7
<

from Germanmic, French and Italian customs, according to
which in certaiphlienations the consent of the fanily
was required,

The cilvil consequences of marriage greatly differed
Trom those under the Roman Law owing to the introduction
of the systewdl the community of a acquests and of the use
of th@ dower. According to the system of the community
of acquests, on the birth of the first child, all the

property of the spouses becamc one and

into 3 equal parts - 1 part belonging to either spouse



and the third part to the children. This system, which
was introduced by custom did not apply to feudal pro-
perty. The only law which mentions it is Cap. 6 of
Frederick oFAragon who reserved the dowry to wives of

rebels without children; and if they had children, a

a third part of the common property (Stenciled Notes,
Harding, p.22).

Some contend that the institute of legitim or
reserved portion together with that of the seisin of

heirs, originated in dermanic custom but when passing

into our Code they lost their Germanic character and put

on a Roman garb, sdbjecting themselves to Roman principles.

Thus the reserved portion i1s due to certain membe

ot

of the family not by virtue of the Cermanic principle
0of the co-owncrship which they might hove enjoved, but
rather by virtuc of the basic Roman principlc that one
has certain obligation toward one's family whkich 1limit
the right of disposal of one's property.
The Code de Rohan, otheorwise kno n as the 'Del

Diritto Municipale di Malta', in the 4th Book containsg
provisions on the Law of 3yccesslon. Propesty in the

3

Code de Rohan was classificd into Free and Feudal, the

proviglons regarding the successlops/of free property

&
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were malnly inspired by Roman Law. Thus the
provisioils prohibiting the surviving spouse who remarried
from leaving to the children of the sccond marriage more
than the children®f the first marriage is derived from
the Law hac. cedictall Cod., de secundis nuptiis.

1

According to the Code de Rohanthe legitim was due
to descendants and ascendants; the 'quarta uxoria!',
in usufructor.in full ownership, according to whether
there were children or not, was due to the wife; 'alla
moglie povera si deve da' beni del defunto marito ricco

Foe]

assegnare una porzione sufficiente pel suo sostentamento,

o

avuto riguardo alla sua condiszione: ma cuesta prrzlone
non‘davra' eccedere il quarto, essendovi figli supersfiti';
'rimarra tuttavia fermo il diritto, che alle moglie povers
spettera' contra 1 figli, essendo loro medre, per aver 11

supplemento degli alimenti convenienti's 'la porzione

(&N

suddetta o quarta, cssendovi fizli del defunto marito,
procreati dallo stesso matrimonio, spettera' alla moglie
in solo usufrutto, ma ella potra' obbligarla anche in
propricta' per sussidio de' suol urgenti bisogni e per
le spese dellt'ultima infermita', atteramento e funeralif;

'Se perot' non vl saranno 1 predetti figli, tale porzione

o quarta spettera' in propricta', cd usufrutto alla moglie



povera; quante volte non avra' dote, dotario, o porzione
per ragione d'acquisti, che glunga all'importare di essa
porzione o quarta'. Mon potra' il marito ricco con fare
testamento, od altra digposigione privare la sua moglie
povera dell'anzidetta porzione ossia quarta, in usufrutto
od in proprigta' ' (28). Therefore, the guarta uxorlia,
whether in usufruct orin.owiiership, was of the nature of
pars bonorun.

The necessary amount of maintenance was due o 1lle-
gitmate childron, even if born of an incestuous union.
E Whoseever had no descendants, ascendants, illegiti-

nate children or wife, could freely dispose of lils inheri-

i
y

tance. If, however, the testator had poor relatives up
to the third degree, he had to bequeath to those who were
nearest and most in nced amongst them a third part of
his property (27).

The actilon claiming the luglitimys an inheritance, or

or & legacy was barred by the lapse of 10 years.

(26) XLI, XLII, XLIII, XLIV, XLVIIL of Libro IV Capo I
Del Diritto punicipale di Malta,
(27) XV of ILibro IV Capo I Del Diritto Municipale di

Molta.
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Under our Municipal Law, under the 'societa’
conjugale', children and descendants wvere entitled to
the 'terza figliale'; and under the system of the com-

munity of Acquests to the legitim according to the 'jus

71
S

comgne'. Also entitled to a legitim were the ascendants,

in defect of descendents and the 'parentado povero e
miserabile! to the third degree inclusive, in defect of
descendants.

)

Under the system of the 'Societa' Conjugale' the

surviving spouse was entitled, if indigemt, to a portion

of the estate of the predeceased spouse fixed by the
Court according to the circumstances of the case.

On 5 Movember 1831 = Commission was appolited to
prepare & Codes of Law, and after much discussion and
deliberation the Codes we have today were promulgated.
By time, these were amended and the law of succession
to&ether with the other provisions relating to Civil
Law were incorporested in Ord. 7 of 1868 which lator in
the 1942 Revised maition of the Laws of Malta became
Chepter 23 (Civil Code ), Though modified the Roman
system remains the brond basis of paltese Law and a

powerful source of intcrpretation.



LEGLTIM

In our law, the institute of I Tegitim is dealt with
in the ¢ivil Code (Chapter 23 of the Revised Ed1t70ﬂ of
the Law of Malta, 1942) under Title III entitled
"Of Successions" of Part IT of Root Second ('0f Things').
The heading of Subtitle T is n"of Testeste Succession
and as a subbeading to this we find provisioas entitled
nof Wills™ (3 ectloro 625-632), "Of Legitinm and Disherison®
(Ss. 852-667), "Of the Rights of the Surviving Spouse
and of Tllegitimate children” (Ss. 668-683) and "0Of the
Abatenent of Testamentary Dispositions Exceeding the
Disposable pPortion" (Ss. 084-0690). Th@ most lmportant

e

and relevant of these sections will have to be examined

el
)

oh

(e

in order to see what the real notion of the righ

Legitim in the present Law 1is

P THE RIGHT TO DISPOSSE

A8 a broad principie S. 651(1) deals with that
property whichuay be disposod of by will by the tes-
tator and states:

Mihere the testator has no descendants, ascendants,

spouse (1) or illesitimate children, he may dispose by

(1) i.¢. 'wife or husband' (Ord. 7/1868, Art. 312).
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universsl or singular title of the whole of his cstate
in favour of any person capable of receiving under

a will".

30, as a rule the right to dispose by will is not

9

restricted since it is an element of the right of owner-~

¢

ship itself which includes, besides the 'jus utendil ot
abutendi', also the 'jus disponendi': any person way,
therefore, dispose by will or donation of the whole of
his estate in favour of any person capable of receiving

under a will or by donation.

LIMITATION OF TH. RIGHT TO DIsPOSH

However, subsectlon 2 of Qection G651 limits the
testator's right in certain cases, by providins that:

"ihere the testator has descoudants, ascendonts,

%

or illegitinmate children, the dirnosable pertion

@]

pous

of his estate (2) shall be that which remains after

deducting such share as is due to the said descendants,
ascendants, spouse or illegitimate children under any
of the provisions of Sections 552 to 690",

So, the law hcre in Section 651(2) places all

portions which in reserves in TFfavour of the abovementioned

(2) i.e. 'the portion of his or her disposable nro-

perty (Oord. 7/1838, Art. 312),
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relatives on the same footing and docs not differentinte,

in a8 nuch s the testotor is limited in disposing in

(@)

in any of those cases where such relatives live,
Therefore, as a brond principle, the volition of the
testator is limited by the presenc: of any of these

relatives.

"This restriction imposed by law (Scction 852(2))

E,__J-

on the right to dispose freely of one's property 1s
founded on the very Ffunction of property which serves
to enoble the owner to fullfil .his obligetions. “jhen
the testator has persoas who are closely related to him
by consanguinity or affinity, his duty towards them is

a positive and not a hypothetical one founded on social

and domestic relotionship: this duty is, therefore,

+

&
=
c

ralsed by law to legal obligation ... It i3 cqually

fe I}

certain that a person is bownd to provide for those to
whom he owes his existence as well as for the spouse® (8),
Therefore, the docceasaed's estate, under these clr-

cunstances, thot is, i1f the testator has descendants,

,
[

ascendants, spouse or illegitimate children, 18 divided

into two portions, one of which is rescrved to thes

)

1

relatives and devolves on them by opecration of law, and

(3) Stencilied. Notes, Prof. Giovannl Caruana, D. 295,
3 7 o
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the other 1s the disposable vortion of which the tes-
tator may freely <dispose. Infac:, our Court of Appeal on
the 30th March 1936 in the case Q. Dorg ve M. Borg (4)

gtoted:

"lg-gistema tal-ligl vigenti tasghti 111 kwalunkwe

individwu kapaci d-dritt 11 jiddisponi ghal wara newtu

minn gidu liberament, sa Kemm ma jilledix il-legittime

£
<
<

jew rizerva 1i hija dovuta 111 certl persunl determinati

m1ll-1igl ... Ir-regel mhux obbligat 1halli 1ill-nartu
aktar mir-rizerve ... kull ma Rawa jhellilhe cktar mir-
rizerva hija ghandle: dritt tikkonsegwieh, bil-kondizzjonl,
pero', 11 togzhod ghall-volonta' tieghu fug il-mod
I-kwoti 1i huwa iddispona minn wvejgau®.

sent delivered by t

udge 1@ Court

Cois
(‘/

Also, 1n anodiher

1

of Appcal on the 24th Februory 1930 in the names of
Avvocato Vassallo wva, Mallia (5) 1t was stated:

"T1 testatore pun nercio' lasciare wor testawento

tutto 1 suol mobili e ilmmobili, sino alla concorrenza

nel legittimario solo

della disponibile, ¢ rissrvare

benl mobllil o iwmobili®,
Therefore, it i1s clear that the testator's estate,

1f he happens to have any of the closc relstives mentioned,

(4) Collected Cases

(5) Collected cases: vVolurme XXVII, I, 451.



automatically divided into two parts: the disposable

[N
2

portion, which is arrived at after deducti

or shares due to the said relatives and of which the
testator can freely dispose of as he deems fit, and
the non-disposable portion, of which he cannot dispose
and which besides being specifically reserved to these,
devolves on them by operation of law,

As a2 metter of fact, once 1t 1s established that
the testator has any of these relatives, therc is a
procedure by wiich thelir portion is calculated and this
will thus 1ndicate the oth:r part of his estite which

he is frec to dispose.

TII LOGITIM DUE TO DESCENDAN IS AND ASCEITDANTS

DEFINITION OF LaGITIN AND ITS THMPLiocATI NS

Before examining the real nature oi cne right of
legitim, & vagsue idea or definition of the subject under
discussion would help. A brief and scanty definiticn of
the institute is this: “Legltim" is a right ziven by law.
in testate succession, to certain manbers of the family tc

recelve a portion of the estate of the decujus whether

1s the will of the latter or not - this right is

ot
+
oy
fs
}_’
o
d

only lostin-.case of disherigon (vide vol. V, p. 805).

That the legitin is a right saved by law can be

seen from the followlns exanple: 1Ff the father does

w3



not want to lcave

to oue of his sons, andstates

1s to toke the legitim only,

legitin because of the right
leze') ond not because 1t was

- in faet, the legittincry tekes his portion of lez
frou the non-disposable one,

The legitin

anything from the di

is also only rel

1in the

him by law

left to him by his £

vant 1n testate

succession and does not play

intestato'. Thus, in Debono

a poot 1n successlons
va. Teuna (8) of the

3

that

October, 1899 it was clearly stated :
vt di diritto espresso chie la legittinma non
luoge nellae successione intestata, mo nella sola €

noentaria ... "0 (vide also Vol.

How, coming back to the
Code, the law in 3ectioind52 (1

YL, I, 240: B rtolo

-
]

provisions of our

) starts by giving &

sposable portion

latter

gon takes the

s
cX

ather

itin

ne

VS

Civil

definition »f legitim ag 'a portion of the property
of the deceased which 1s saved by law to the descendants.
and on fallure of descendanus, to the ascendants of the

deceased’ (vide Volume V, |

°

mmediately, one notices

that the 'portion!

o~

O

(

Collected Cases Volume

°
-

)

&
(]

XViT, I1, 137.



mentinoned in Zection 852(1l) 1s reserved or ‘fsaved' Dby

-

law. Therefore, the testator is not opblized to provide
for it specifically in his will and if he disposes also
of the mon-disposable portion, the lew protects the

descendants or ascendants by ~iving them a legal remcedy

agalnest the heir thus ensuring that they get the legitin

4lso, une con realise that in defining lesitin®

o1

the law has not included the surviving Spousc an
illegitimate children but thesc arc protected in another

way in as nuch as the lew 'resesves' a portion of the

Legitim, therefore, is only bestowed upon the

i

descendants and ascendants and it forms a part, thoush
not the whole, of the indisposable nortion of the pro-
perty of the deceased's estate since according to

Section 651(2) the disposable portion is only obtaincd

after deductin: the share due to the descendants,

ascendants, spouse or illegitimute children. Infact,

s

1t was stated by the Civil Court 1in Dr. Gravagna vs.

)
i
°o

Dfimico (7)) of the 3lst October, 1871 thod
o legittima e! considerata guasi oes allenun',

that 1s, 1t 1s part of the non-disposable portion .hich

Re

(7) Collected guscs, volume V, p. 805,



portion the testator cannot alienate because it 1s
"saved by law to the descendants and ... ascendants™.
Afters having given a definition of legitim and
explained its main characteristics, I now propose to
deal Ffirstly with the nature of the right of legitim,
in the sense of whether 1t i1s 'pars bonorun' or 'portio

hereditatis', The legitim here referred to is that due

to the descendants and ascendants,

Tl NATURS OF THE LEGLIIM DUB TO DSCE DANTS AND

ASCENDANT 3

From & cursory look at Section 3E82(1l) one would
conclude that the nature of.thé rizht of lezitim, in
the strict scnse of the word, seems to bo nore a ri~ht
of credit emanating from the deceac.d's dutv of ful-

Tilling his obligations towards his relacives. Howover,

a further examination of this right is imporative.

It has been stated that "Lexitin is a portion of the

property of the deceascd .07,

0
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nature of the right of Legitim (that is, of the des-

cendants and ascendants) T

-+

In Bugeja Lombardo vs. Bugeja Lonbardo of the

4th January 1881 (8) it was stoted by the Civil Cnurt




that:

di pelta, e' une

"Ta legittina, sccondo la

porzione del benl del definto, € aun gia' qguota di (o

porzinne dell') ecredita, »e~ cul non soms applicabili

teoric ¢ ragioni, che la nresuppongond quota ereditaria

wooL 4 e

the Court of Appeal

pij
&
)
©
o
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Also in Micallef ve. Fe
on the B8th April 1910 (9) after repeating the exact
words quoted in.the lost menticnod judgement, addecd

e guindi la personcslita' giuridica del defunto

viene per via di continuazione transfusa nell'ercde
di lui, ¢ non gia' nel legittimerio, ncimend per una
parte corrispondente alls aisura della lezittima.
This judpement, with apparently the sane wording, was
reaifirred in the Judgenent Sant Fournier vs. 3Sant
Fournicr (deliverced on1lth July 1932 by the Civil Court
First Hall) (10) which judgement nakes refercnce to
Lo Micallef vs., C. Fenech.

There wore other loter judgononts all repeating

this fundanental principle and amongst these we find

two Judgements between the same partiecs but both decido.

(9) Gollected Casecs:; Volume XX, I, 196,

(10) Collccted ¢rses: Volume YXXVIIT, IT, 251,



by the First Hall -~ that 1is, A.

and another decided by the Court of Appeal on the 10th

Junc 1949 in the names of ¢. Farru .8 va, G, Mintoff (12).
The first two judgencnte stated thol "il-legittoma

IS) O

hija schem tal-gid iholli mill-mejjet, izda mhijies

sehern Lﬁl—Wl“t tiegzhu", The other judgement reaffirmed

4

the principle that "Il-legittimarju ma hux credil; im

langas v kreditur tar l-eredita’; huwa biss ghanda

porzjoni mill-boeni 11 halla d-decujus 1i hijo rizervata
1ilu nill-1igzi®, Once the legitim is 7a portion »f the
property? ('schea tal-z21d') ond not 2 part of an inhori-

tance ('sechen tal-wirt') once cannot bult conclude that the

e
e
W

nature of the right of legitin (tha

descendants and ascondants) nartskes of 'narse bonorun!

and not of 'portio hereditatis'.
here are sore very invortant rules rclating to
¢ descendonts and ascendants

both reglitins (1.¢, that of the

ner in
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zxitim. Thiose rulces coanctce from Sccetion 852(1)

and from the principle that Iegltim is & risght of

(11) Collected Coses: Volune XYXVIIL, IT, 484.

7y

Collected Cases. Volume XXIX, II, 25.

Coses: Volune XXXIITI, I, 472,

jl

(12) Collecte




succession 'causa mortis's

The Tirst rule Ls that the right to the legitinm
arises on the death of the testator and not before.
Another rule is that no persen noy claim the legltin
beforc the succession of the deceased is opened., Until
then, no one may impeach any act done by the decujus
which 18 prejudicial to the lesitim, notwithstanding
that cuch acts consist of inofficinus donatl -ns which
have alrcady teken offect.

Again, 1t is not lawful to nake agrceements of
renunciationg relating to the legitia during the life-
Tine of tne testator, since the Future succession of a

=)

living person cannot for. the subject atter of an

]

o rerunclatisn. This rule suffers ¢

-

ment or o

4]
g
d
©
©

tain exceptions where the renuncintion ig nmande in con-
tenplation of marrvisgce »r upon the taking of relligious

vows (3. 1027). Donatinas nade by the deccased in favour

of a person entitled to the lezitinm are not only outside

C—J
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H
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retion of this rule but are consid
onn account of the legitim,

It 1s obvious that the person entitled to the
legitim aust sarvive the testator saving the effects
of reprosentatloll,

Therefore, after having seen the definition of

Tegitin enunciated in our C0ivil Code and the relovant
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judgements on this point, the aature of this right of
this right of legzitin becones clear. In cur law, lezitim

(that is, the rigsht reserved in favour of descendants
and ascendants) is of the nature »f 'pors bonorun'
('una porzione del beni del defunto’) and not of that of

'portio hereditatis' ('quota di eredita'). Thorefore,

62}

pur right of legitin is differ.nt, as regards its.nature,
from that contemplated in Article 808 of the Italian
Civil Code, 1942 - infact, os will be clearly secn in
more detall when dealing with this in the last chapter,

the notion of the right of legitinm in Italien law 19

that of 'portio hereditatis' znd not 'pars bonorus

CONSISTHI

o

On exanining the naaner in which the legitin of
ol

descendants and cscendants 1s due, the real naturc of

this ripht eserges more clearly. The relevant provision,

fpom which two very loportant rules arise, 1s 3uction 857.
AR P . - T TN = 3 s : PR : .
The first rule, <vhich is found eaunclated in Sectlon

657(1) is that:

=

a

legitism 1s duce in full ownership, and it shall

I

not be lawful to encumber it with any burden or condition'®,

This ls an exact reproduction of Art318 of ord. VII of

(13) Art. 315 "Le legittinma e' dovuta in plens proorieta’

e non pud' 11 testatore inponrvli clcun peso o altra

conGilzionet,
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This Section 657(1) must be coasidered in con-
junction both with Jeeticn 557(2), which will be con-
Sidefed shortly, and with Section ©b62(1). This 1s the
procedure followed by‘our Courts in the declelon of

g

cases bocause in this way the neturc of the risht of

lesitin emcrges even more clearly.

Therefore, the risht of lezitinm is a right of

O
[@F

ownership of 'a portisnof the property of the decease

whigh 1s saved by law' -~ so, the nature of legltim 1is

: |
that »f 'pars bonorun'. It 1s a right given cxpressly é
by law which places the leugzittincry on the footling of E
co-owner together with the heirs who, 1n effect, arc
the owners of the disposable portion of the deceaged's
preperts.  However, the co-owagcreshlp just mentioned

relates only to the extont »f the legltin and no further.

The low stotes tht the l1aitin g to be fres fron
burdens or conditions, bscruse any burden diminishcs the

o

v.lue of the property os well as the beneflts acerulng
therefrom whilst any condition nckes the rizght to th
property uncertain.

i

he Court of Aspeal in Cags-cr ve. (assar 1
B 9

?":

(14) Collected gasce: Volume V, p. 564,



decided as

(xS
with a plea
that:

at thot tinme,

ey o

superstite tz

legittinma, nel

1'eredital', ..

Prina fac

is declaring

partakes of 'ps

eny

rly

nr Lesitin

l)riLt

s 1371 (16 June) and which dealt

oy
Th

raised by Anna

il diritto comune (i.e. the law 1n Iforce
ord. VII, 1868) ... alla madrc rimasta
211 ascendenti pressiniori e' dovuta la

temmonto della terza parte di tutte

0?'0
ig, onc would think that the Court here
that the nature of the right of legitin

ortio her.ditatig! becs

oy
Z

di tutte ltercdita',™ but the san

ne

ment es on to explain that

di tuttl 1 boenl in pilona proporiet senga alcun posn
¢ condizione dedottil bens i debitl ¢ 1o spese funcrari
Thus, 1t can be clearly seen that the nature of this rizht

1s of 'nars
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bonorum'.

Horever,
legitin is due
cannst ancums
subscection (1)

15T 3 1y 1
;‘v.nk,).i.qkﬁ

the

er

the

Folt

exceptlion to the rule that the

only

1

in full ownership and that the teatator

1t is Found in 3ection 858. Infact,

this scetisn provides;

nf

aubject

PR I

wentary disnnsitbine

a



ig a right of usufruct »r a life annuity, and it appears

to the persons entitled to the lepitin that the value

~

of such “ruct or life-rent surp 33es the disposzable

£
?";‘i
h

portion of the estate »f the testator, .y shall only
have the option elther tn abide by the t“stauentary

oy

disposition or to take the share due to them by way

legitin free frowm evory charse, on abandoning in favour

of the disponees of the usufruct or life-annuity the
full ownership of the disposable portioa®,
Sub-section 2 further adds:

Myhere any porsons entitled to lesitim elceebs in his

own interest t. abide by the testamentary disposition

oy

it shall, nevertheless, be lawful for any nsther of such
persons o celeet to take the legiltim on abandining, as

PR g -y T3 mrmrn it T oy am e S e T
aforcesard, the digprooanle portisa®.
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Therefore, by neons of Secti
wanted to avoid any uncertalnty thoat nay arvisce in valu-

life annuities and therefore wantaed

ating usufructs an

to establish a uniforn rule for all cases.

Tils disposition, which apparently conatradicts the

H

iple thot the legitim shoald be unburdened, 1o

~/

A R T e R S R U Lo oy e 2 : e :
Justificd because althouzh the lesitim 1z burdenced

uusufruct or life annuity the pr perty comprised in it

7,

3 e e mmy e e . -,_W ! - 3
1s of a lorger amount then the loaw sives the legitimary

pras—--
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in ordincry cases and in either case the person
entitled to the legitim is completely free not to
accept such disposition and only rctain the lezitim on

ebandoning the disposable portion. This is, infact, a
case whare the legitinm exceeds the non-disposable portion.

As w2g stated in Calleja vs. Cutajar (15), the
words of the law:

"it appcears to the persons
that the value of such usufruct ox life rent surpasscs

the disposasle portion of the estate of the toestator®,

e

must not be unlerstood in the sensc thnt “trid isaire

» nizz ta' periti blex jigzi stabilit Jekk ilrun

<
-
i
[
[¥3]
d<
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hern dik l-eccedenza bejn ig-zow.: valuri®™,but 14

understond in the senso thet

icgercitew id-dritt to' dik

11 huma Joashnlu Jidhrilhon 11 jlan aktar

o = kelkolu 11 huws pero' mholli hell-

hu.LlllL il ll jf
rbitriju toghhom(ls).

However, althoush not all the text-writers perfe

N ey

(18) Collected CGases: Vol. XXIIIT, IT, 532: 80/3/1949

civil Court.

- e T R N
(18) This wos also intevpreted in the sane way by the

opmda I B, R P “ e g
Jourt of Appesl in the case Meplro v, Micallef deli-~
vired on the 28th ¥ovoenmber 188288 and raported in

Voluwse XIT, p.90, especinlly at p.9. sceond column.,



agres with this, the great majority of then are in

favour of this interpretation, Infact, CGiordanc (17),
when co.menting on Article 833 of the Civil laws of the
Dae Sicilie, which ig supstantially the sane as our
3gction 658, after expressings the same interpreta
abovencntimed savs:

"ouendo non e' nec.gsaria la perlzia, ma possono
costoro (1 riservatarl) v:lersi del benefiecio dell !
articolo 833, quante volte nul calcolare 1 loro 1Interessi

credonn piu' vantagsloso per essi di abbandonare la pro-
priecta*t della porziosne dispoaibile, anzl che rit:anerla.
col peso lmposto™ (18).

So.ie text-writers, especlally French, say that proof
that the value czcecds the digposable portlcn must be
brought forward - o phrase that coe to be interproeted
ag 'porzionl disponibili Ffl-uzufrutt'. But, in the present
case, the Court argued, that even 1F 1t 1ad to propound

this theory, still therce would hrove been no necessity for

this proof, because in this cose, the defendant received

(17) Cowmenti sul Codice Civile Delle Due 3icilie.

Successlonsg, Volune 4, LarQIra)

grees with CGlordano's interpretation.
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e whole of the disposable

So, once the legitinm of the plaintiffs was bur-

advantage to them to giv

ble nortion

tor, they have the

the rule establlshed 1in

introduced to cater for
the calculations of the
annuilties.

The second 1mporton
tion 057 and which shows
of legltim under our law

whish stotes:

than keep

“ i
o Tter

1. ) e 22T
he plaintifis,

s, thi -k that it would be ot more
e up that property of thedldis-

8] burdened by the

rizht to act in accordance with

Section 588, which section wos

uncertalnties which derive From

value of usufruc

E rule which emanctes from sc
S - K N g RS ST T R Jg
further the naturce of the risht

g found in sub-szcectlion 2

g +

Here, we see thoet the

sub=-section

subsists over

every object comprised i

vhether movable or iwmmovable and tnat,

\r
A e

protected by 1

carly indic-tes tiet the right
and 1s & porition of each and

n the inheritance ('pars bonoru'),
therefore, two



consequences arise: the first is that the legitim is
due in kind, and the second is that the legittinary is ',
definitely, sccording to lew, o co-owner with the heirs

b,

up to the extent of his legitim. ®2ing due in kind, the
legitim 1is not a mere debt duc to the'pmﬂ“ﬂn entitled

to it from the heir, nor a2 right of credit as it is in
gome foreign laws, like in Germany and 3cotlond, but 1t
is a right of ownership. Thus, the law make it per-
fectly clear that this institute 1s a right of co-
ownership ('pars bonoruam') and not a part of the inheri-
tance ('pars har@ditatis’)o/'Thus, the words 'computed

on the whole estate! in 3ection $57(2) must be read in

conjunction with the definition oflezitim in Section

552(1) which sub-sgsection uses the words 'legltin 1s 2
portion of the property of the deceased ...'.

CASE Liw RALITTING 70 SHITION 637 (1) and (2)

~agtong on which to

Qur Courts have had many oC
enunciate and explain Ffurther the two aboverieationed
fundamental rules reloting to how the legitim is due and
from which the noture of this rizht emerzes more clearly.

In the judgement dclivered on the 6th April, 1910:
Not. Micallef vg, ¢. Tenech (12), the (ourt of fLppeal,

after repeating Section 657(1) and (2), added that:

(19) (Collected Cases: volume X¥r., I, p. 198.



defunto ¢ non gia' una porziune dell'eredita', e cuindi

la personalita' giuridica del defunto viene per via di

continuazione, trasfusa ncll'erede

nel lezittimaric ncrmeno per una
alla misura della legittima™. This, therefore, shows

that the legittimary is not an heir (and so legitin is

not of the natur: of 'pors hereditatls'), ead thareifore,

he can either be o co-owner ~nd this 1s the prevailing

opinion oi our Cnurts as well as the impression 7hich

creditor. The latter possibility
does not secen to be acceptoble especially in the case
when the legittinaries concernced are descendants or
ascendants or the surviving snouse. Thus, the nature
lu”:blm is not a ri;ht of credit.

In Cortis v. Dottrin delivered by the Court of
Lppeal on the 13th June 1879 (20) 1t was clecrly
cnuncloted that:

"La legittima sl deve, seccondo la legge,calcolore

o

sull'intero patrimoniv lasciato dal defunts o gopre

(20) Collected Cuoses:; Volume VIIT, p. 795,




tutt' altri beni contemplati nell'articolo 318 dell!
ordinenza No. VII del 1868 (i.e. now 3ection 557), ¢

devono calcol-
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are a suo debitn i fruitti dei beni pervenutegli gotto

tale condizi e, This priciple was reaszerted also

"per la liquidazione di detta legittima si devono
premdere in calcolo tuttl 1 boni componenti l'asse

ereditario del defunto Lorcnzo Dottrin, meno guelll
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lasciatli in lesato o Teresa Dottein nel

detto Lorenso; perche! quel lesate, essendo rlaunerotosrio
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fatto cive' in agamecnto

e' comnreso tra 1 Jogatl o
nelltarticolo 318 (now 3ection 557). This ig 30 hecauss

P

nolegitia, a

when, in dealing wit?
as conpensation ariscs, it is sutficient if there is
proef of any services rendered; 2s for the anomt oF ¢
pensat;on, one must rely on the discrastion ol

5 oy e 2~y Iy ~ e ey 8
in lack of proof thet Tthe lagacy was excessive,

Also, in ¥. Cavarra vs, B. Depiro (22) the Civil
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P. 270.

(22) Collected Cascs; Voluwne XXIW, II, 913,




Court on the 31lst Jaruary 1936 ofter repeating the
principls 1n Section 857(2), continucd by stated that

“gopra hutti 1 benl ..." includes both movables and

Moreover, accerding to 3ection 557(1), the legitim
aust not be encuabered by the testator; and also, by
virtue »f Scction 657(5), vefore the legitim 1s computed
the debts due by the estate -nd those ilncurred for funeral

expenses arc first deducted. This was the basis of the

Buzein Lombardo vae. Bugeijn Loabardo (23) oL the <th
January, 1881, This latter judrmesment stated:
... eoaoa (the lepitim) o doveio in plens pronriatat

senza pesi ne' coondizioni, sl calcnla sulltintern

apeeiae dl lorglgiosne

oatriannio, COompresavi ook

da

ratulta, colla sola deduziope del debitl e delle spese
funerarie ... L& =spese funerarice w1 deducono dall'asse

del morto di preferenz: anche olla lersittime, por 1o

rogione stessa che sodonns 31 privileplo genersle anche
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rispetto ad

favore della l.ogme, la stessa Lo circoscrive o gquelle

gy “ - - ™y
(23) Collected Cascs: volume IX, 297.




che, secondo 11 costune

decadenza, si fann

del cadavere e per gli

Infact, 1n the pre

limiti della

asporto & per la sepoltura

&

uffizli di religione',

sent case the Court felt that the

expenses incurred Ffor high messes during ce.taln specifiled
davs could in this case be paid out of the assets before
computing the legitin
3o, in the Court's judgement such expenses were
to be deducted before computing the lesitim, but were
these expenscs too excessive, these would be reduced
to the amount normally incurred in suci clrcumstances.
Agein 1in C. Farrugzis ve. C. Mintoff (2%), decided
by the Court of Appeal on the 10th June, 1849, the Court

repeated the principle

found 1in

many other judsenents

that the legittimary is ncither an heir nor a creditor

of the inheritonce but onlvhas a right to o portion of

the property leit bv the decujus which is reserved to

iim by law (25), and also stated that this legitin

(24) Collected Cases: Volume X{{LIL, I, 472,

(235) Also repeated in Volume IHIX, II, 25 (First Hall,
18th October 1934): A. Zammit vs., J.L. Apap; and
in Volume XYIX, IT, 10%i8 (First all, 20th parch
1938): A. Micallef va. @, Grech.
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"hija dovuta fi proprieta’ assoluta - 'in piena prorieta'”.
U t-testatur, peress 1i hija porzjoni indisponibili, ma
jistex jimponi fugha l-ebda piz jew l-ebda kondlzzjoni;
il-legittima ghandha tigi kalkolata fug ii-patrimonju
intier, dedotti d-djun u l-ispejjez funerarii.
Furthermore, also ia the two Jjudgement: DT, T
Qrevesgna vs. Raronessa D'Anico (25) and M. Ellul vs,
7. vVella Zarmit (27), the same principles in section
557(1) and (2) were repeated by the Civil Court but in
both cases the gourt added " ... i.figh}i non possono
essere privati dalla legittima e alla legittime non si
possons mettere graveml - tuttavia pero' nulla cstor
che un figlio accetti 1o disposizionil del padre s8ia
cspressamente, sia tacltamente, sia col non reclamare
in vita come pure nulls vsta che un figlio lasclasse

decorrers un toaone sufficiente perche! l'azione per

L

a leglttima o suo supplemento restasse estiata”. These
exact words were again repeated in Appeal (£8) from the
Jjudgement of the First all in the case Dr., Gravagna vs.

D'Amico.

(26) Collected Cases: Volume V,p.805:31 October 1871.

(27) Collected CGascs: Volume XYXII, IT, 11.: 29 Qctober
1913,

—~~
o
o

~—

Collected Cases: Volume VII,p.316:15 February 1875,
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Tn Dr. Vassallo vs. G. Mallia (29), delivercd
by the Court of Appeal on the 24th February, 1930, it
was stated that:

7,.. nel putrimonio del decujus, puir, si deve
comprendere tutto cio' di cui il testatore avesse
disposto a titolo gratulto, anche in contemplazione
di matrimonio ...',

Thus, when the law states thot “the lezitim 1s conputed
on the whole estate” of the deceased, the word “estate®
includes all that which the testator has 1ven away
gratuitously, even donations in contemplation of marriage.
Therefore, the nature of the right of legitin in our law,
being that of 'pars bonorum', strictly speaking, the
legittimary even has a part of each of the things which

the testator gave up gratuitously.

Cal THE TESTLATOR RISSRVS TO LHY LISTTTIN.RY OWLY HMOVABLY

OR OuLY TidOVhodii PROPERTY 7

As has already been stated, once the rizht of legitim
ig due in full ownership and is conputed on the whole
estate of the testator ('pars bonorum'), this means
that the legittimary 1s a co-owner with the heirs up

to the extent of the lejitim and so strictly speaking

(29) Collected Cases: Volume XIVIII, I, 451,



.
nas

- 53 -

1

portion over each and every obJject, whether

movable or immovable, comprised in the estate of the

deceased. But, can the testator, for cxample, reserve

to the legittimary, merely movable property, or, for

that matter, only immovable property ?

This very important problen was examined and

decided in the case Avv., Vissallo vs. G. Mallia (30).

In this judguent the Court of iAppeal on the 24th February

1930 held that:

tore

"Ta legittinma e! dovuta in natura, nero' il testa-

ha 11 dirlitto di riservare per il lezittinmerio una

"determinata specic d1 benl, snzlcche' una quota di tuttil

i suoi beni (31). It testatore puo' perclio' lasclare per

testamento tuttl 1 suol mobili o immobili, sino alla

(30)

(31)

Collected Cases: Volume “IXVII, I, =51,
Pacifici Mazzonl in his 'Delle Successioni', Vol,

o

IV (1275 Zdition) at p. 62 agrees perfectly to
this; "... 11 testatore ... non e' ugualnente
obbligato di riservare loro la meta' o un terzo di
tutti ¢ singoli i beni compresl nel patrimonio, e
neppure dei beni di tutte e gingoli le s»wccie, moblli,
immebili, denaro ... Dall'altra parte la legie ri-
serva per leglttime una quota e non date specie di
beni; solche' adunque il decdijus non disponga di

tale quota di beni, rimane nei termini della loegmze®,



concorrenza della disponibile, ¢ riservare pel legitti-
mario solo beni, mobili o lmwmobllif.

This case is interesting because it firstly states
that, since the legitim is due in kind, it implies that
the legitim is a right @Xisting-over each and every

ject comprised in thé inheritance, and then states
that the te tator caa reserve to the legittimary only
a determined kind of property.

. In practice, such a dispositinn could be extreiely
e
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beneficial to the heirs in as
legitimaries do not take action the heir is tilied dowmn

for a period of ten vears during which period he cannot

-
D_.

ellenate any pronerty.  Infact, since the nature of
7
right of legitim 1s one of co-ownership, the helr cannot

chonose any property he likes in order to tender LT as

payment of the legitim because the person to whom it is

different things of which the Jdeceased's eatate is made up.

Therefore, the descendants' or ascendants' right

()

to the legitim limits the testator's power of disposal
in respect only of the amount hut not of the kind of
property which he owns., Thot iz, the legitin may very

, . . R . 7
well comprise, in practice, oI only movables or only ,?
{

ilmmovables.
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The law does not bind the testator to ensure that
the legitim should consist of Loth movable and immovable
property. The only limitation impozed upon the testator
is that he nmust put aside a non-disposable amount of
property, but the law doeg not bind the testator to
reserve a specific kind of property.

Therefore, althouzh the right of Tegitim 1s a right
of co-ownership, that risht of co-ownershlp can just as
exist over a sum of money deposited in a Bank as much
as over lmmovable property.

Therefore, the legitim is due in kind, but unles
the testator had reserved a determined part of his cstate
to the leglttimary by way of his right of legitim, the

legitim would not have been constituted on some particular

object which ig certain and determined, but could be con-
stituted over all the estate left by the deceased p S0,
Infact, the legitim 'vienc sodisfatta, dopo la ligui-

dazione di detto patrimonic, con l'assegnazione in
natura di tanti benl quantl equivalgono all‘timporto
ella

legittima come 11 deto, dovendorse la scalta,

Q0
o

s

in assenza di comune accordo degzll interessati, farsi
arbitrio bonil viri dalla Corte'. This wag expressed

by the Civil Court First ¥all on the 15th Wovember 1933



in the case Zammit vs. Apap (32).

Another important rule, not expressly found in our
civil code provisions, was enunciatazd in the jJudgenent
Bugeja ve. vVella (33) delivered by the (¢ivil Court,
First Hall, on the 30th August, 1947. The Court said:

"fawa minnu li 1-legzittimarju chandu dritt ghall-

legittinma ninn kollox, cjoe!' minn dak kollu 1i jezisti
fil-patrimonju tad-decujus; imma dan mhux poseibili 1i

jeir meta ma jkunx hemn fl-assi jew massa affarijict
jew benil bizzejjed ta' kull xorta, U ghalhekk
l-assenjazzjoni tal-legittima f'kazijict simili ssir
btmod prattiku 1i tipproponi 1-Qorti, salv ir-rikors
ghal-licitazzjoni, jekk langas dan ma Jirnexxi®,
Therefore, this shows that the leaitim 1s more relatcd

to the quantative rather than the gqualitive - that 1s,

as long as the value is paid there 1s no need for strict
adherence to the assignrent of a certain gquality of pro-

erty whether movable or immovable.

Furthermore, it was stated by the Civil Court,

O
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mirst Hall in the casc Sampnut ve, Refalo (34)

(32) Collocted Coses: Vol, XXVIII, II, 8%
(33) Collected Cases: Vol. XXXIITI, IT, 88,

(34) Collected Coses: vol. XZXVITI, II, 251,
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on the 30th June 1954 that:

1Td-debitur tal-legittima huwa l-eredi u ghalhekk
frkawza fejn tigi mitluba 1-likwidazzjonl u l-assogna-
zzjoni tal-leglittima, hemm bzonn 1i jigl verifikat
minn huma l-eredl ... Is-suggerinent 1i 1-legittima
tistat tigli scdisfatta brammont 1likwidu flck in natura

huwa kontra 1-ligi molto piu! meta ma Jjirrizultex

il-kunsens ta' I-interessatl kollhao, Jow meta fost
bl o

l-interesszati jkun hema xi inkapaci 11 ma jis
dek il-kunsens; kif langas ma huwa accettabili s-

sriment 11 l-valur ta' 1-istesbili Jigl stabbilit

-

billi Jjigi kepitalizzat il-kera, ghax dan mhux dejjem

Eriter
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ta' valutazzjoni., U ghalhekk, ladarba

L

1-fond ma Jjkunx divizibili xomodaxr at u minghajur hsara,

il-fond komuni zhandu jinbiegh £'1licitoccjoni, LiI11i

-

huawa sust 1i 1-legittimerjl Jibbenefikaw mill-konkorrenza

tal-barranin fil-bejsoh ta' l-igtoss fondl.

AR

This shows that the hoir, on the other hond, has
no arbitrary discretisn of paying off the legitim in

]

cash a0 that if

tiere is no agreement with the lesitti-
maries on the mode of noyment the property <hich cannot
be divided will have to be sold and the procecds will be

divided accordingly. This ig because, gince the legitti~

18 a co=owaer 1t is he who hag the optiosn of chosing to

receive poyment in liquid cash or in some other form.



CHAPTER 3

THEVLSCGITIL PORTIOY OF THE SURVIVING SPOUSE AND THES

Fa,

PORTION DuUw TO THE TrIiumGLuIMiln CHILDRIN

In defining the other typce of reserved nortions

-

the law uses a scparate heading entitled "The Rights
of the Surviving Spcuse and of Illezitimate Childrent,

o

P I g T Loy e \ PEEIE M S MO R 3 e P ey e
2.4 the law docs not soay thnot their right 1s that ol

[

'Teglitim' as is the cese with the descendants and

ascendants.,

PLEGITIMA PORTION SAVIED IN FAVOUR OF Tk SURVIVING

SPOUSE
The term 'Legitima Portio' is »nly used in the
q. ,
marinal note of the law in Sections 872 and 372 but
such headinss do not have legal force a2d the ters
itself is not used any where in th. actual wording
of the law,

Vow, in our law, this institute is based on the
ground of nutual affection aad especlally on a humani-
taricn feeling for the surviving spouse where such
spouse 1s poor and the deccased is relcotively wealthy.

Qur provisions are alsgo influcnced by tradition, as under

[
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Roman Law & portion of the property of the
was saved 1n Ffavour of the surviving spouse under the

same condltion, that is, indisence.
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Under our law, the "legltima portio" is due to
the surviving spouse who was validly marrcizd to the
deceased, and, according to the prevailing opinion,
preswaably, to the spouse in ®ocd faith in the case of
a putative marriage. The two conditions of indigence
and of insufficieacy of means are required (l). Infact,
gection 671, which will be examined later, establishes
the manner in which the existcence or otherwise of the
aid conditions is to be determined, and states that if

the surviving spouse 18 not indigent or has sufficilent

meens his or her rights are limited,

RIGHT3 OF SURVIVI TG SPOUSE

Flrstly, it must be stated that accorini to
Section 088(1):
"here a deceased spouse ig survivid vy children

or other descendants, legitimate or legitimated by a sub-

sequent marriage, or by adoptive children or their

descendants, the surviving spouse shall be entitled to

the usufruct of one-half (2) part of the estate of the

(1) sStencilled Wotes, Prof. 4. Caruano, p. 1010.
(2) Amended by Act XILVI of 1973; before 19738 the

"legittina porzic!' was one-Ffourth in usufruct.
&5 b



deceased™ (3).
However, in terms of Section 670:

"on failure of children or descendants as stated

in Section 668, the surviving spouse shall be entitled

to one-fourth part of the estate in full ownership (4).

Thus, 1n & Borg vs. M. Borg (5) delivered on the
30th March 1936, the Court of Appeal stated:

"Il-pozizzjoni tal-mara in konfront ghall-wirt ta’
zewgha tlsta' tigl ricssunta hekk:- Ir-ragel mhux
obbligat 1hallilha aktar mir-rizerva (Section 651),
Jigifieri l-uzufrutt tal-kwart (now, 'nofs') ta' gidu
jekk ihalli tfal Jew dixxendentl legittimi jew adottivi
(section 668), jew l-istess kwart in pjena proprjeta!
Jekk ma Jhallix minn dawn it-tfal jew dixxendenti'
(Section 670).

{
Moreover, it was stated in 3Serra v. 3erra (8),

on the 1l2th Octonber 1923, that:

(3) Collected Cases: Vol. XX{IT, II, 380, M. Grech v,
3cerri, 19th June 1946, First Hall.

(4) (Collected Cases: Vol. ¥X{IX, I, 589: G, Borg v.
M. Borg, 30th March 1938,

(8) Collected Cases: Vol. XXIX, I, 539,

(6) Collected Cases: Vol. XXV, IT, 447.



#3ebbene ol coniluge superstite, cssendovi prole,

non e' lecito ricevere dal coniuge supersitie piu' del
quarto in proprieta', la legge non vieta che esso coniuge
superstite non possa ricevere piu' del guarto (now half)
in usufrutto. Pertanto 11 lascito in usufrutto al con-
iuge superstitilie - essendovi prole - di piut' del quarto
delltasse del coniuge predefunto, con facolta' di
alienare 1 beni usufruiti, e' aullo solamente in quanto
alla facoltar' di alienere piu' del quarto cd e' valido
per tutt'altro®,

So, when the testator leaves children or descendants
the least which the surviving spodse can receive is
one-half in usufruct of the testator's property. This

1

means that the testator can decide to leave a greater
amount of property in usufruct. In fact, it very often
happens that in wills 'unica charta'! the testators bequeath

reciprocally to the surviving spouse amongst them the

usufruct of the whole property of the predeceased spouse.

PORTTON SURVIVIHG SPOUSE MAY RECSIVE BY WILL VHIRE

DLCEASLSD LiAVES CHILDREN OR DiESCHENDANTS

Moreover, the law, in the case where the testa-
tor leaves children, allows a beguest of not more than

in ownership. This property received in ownership

Wl

does not deprive the surviving spouse from recelving



the remainder of the testator's property in usufruct.

This principle is found in Section 640 which
states that:

"jhere the testator leaves children or descendants
«oo the surviving spouse cannot receive, in ownership,
more than one-fourth of the deceased's propertyv”.

A case in point was that mentioned above in the

nemes Serra vse. Jerra and thls principle was also

Iy
[

reiterated in the judgement E. Caruona vs. G. Micallef &65
delivered on the 30th June 1891, Infact, the Civil
court in the latter judgement stated:
"La legge nostra attualmente vigente nel vietar
2l conjuge superstite, quando 1l testatore lascia figli
e discendenti, di ricevere 'in propriecta' piu’' del
quarto del beni del defunto, non vieta allo stesso

conjuge di ricevere in "usufrutto” altre sostanze

defunto®.
InTact, Section 840 1s an exact reproduction of
Section 301 of Oru. VII of 1868: %"e gualunque dis-

posizione testementaria fatta a favore del conjuge, o

(7) Collected Cases: Vol. XII, p. 708.
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di una persona altrimenti incapace ... e' nulla in
parte soltanto (Section 649), e le disposizioni
testamentarie, che eccedono la por.ione disponibile,
S0Ono 'riducibﬁli' a quella porzione (3eciion H84)".

Furthermore, it was stated by the Civil Court on
the 18th November 1920 in Wot. S3chembri vs. 3. Morlieras
(8) that:

"Non potendo quindi 11 conjuge superstite ricevere
dal predefunto piu' del quarto in proprieta', essendovi
figli, la disposizione cui e' lasclato piu' del quarto

e' riducibile®,

THS NATURL OF THE PORITION OF I[HE SURVIVING SPOUSE

In our ¢ivil Law, the "Quarta Uxor¢a®, that is, the

.

right of the surviving spouse to one~fourth part of the

testator's estate in full ownership, is a portion of the

estute, a real right and not meérely & richt of credit

against the heirs, That is, it partakes of the nature

of 'pars bonorun' and is not a portion of the inheritance.

The surviving spouse is, therefore, like a successor by
singular title, and is nelther entitled to the vosscss-
ion "de jure" of the property forming the "legitima
portio®”, nor is he or she directly liable For the debts
of the inheritance. So, the demand for the 'lesitima

portio' must not be in the form of payment for the

(8) (Collected Cases: Vol. XXIV, II, 308,
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I
[op)

“pigervat, but for the assignment of so much assets,

in the circumstances of 3ection 870, or property of the
inheritance which goces t0 make up an annual income which
forms the 'reserva', in accordance with Section 668(1),
or its supplement after beins liguidoted.

The "legitima portio® .is computed after deducting
the debts due by the estate, and, as i1t is a 'pars
bonorum', it 18 not a mcre debt claimable from the heilrs

the predeceased spouse, but is due in ownership.
This portion must be satisfied in kind and the heirs
cannot ~ as in Ttalian Law, Article 819, satisfy it by

paying a life annuity oy by paying & sum of money (9).

THE "PORTION" OF ILLEGITIMATE CIHILDREN

parents are in duty-bound to pnrovide for their
childr.n, whether legitimate (as has already been seen)
or illegitimate. However, 'in order to protect soclety
and the legitimate family', it 18 more expedient to mete
out a different treatment to illegitimate children.
In early Romen law illegitimate children could never
succeed to thelr parents unless they were legitimated,

So, the law reserves another portion -~ this is due

to 1llegitimate children acknowledzed in the act of birth,

(9) Collected Cases: Vol. X¥XII, II, 380,
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or legitimated br a decree of the competent authority

(Court). These children are entitled to a portion of

the estate of the parent who has so acknowledeed them
or at whose demand they have been sc legaitimated
gection 877(1). 3uch portion may be claimed both from
the Ffather and from the mother provided it results, in
terms of law, that they ere children of both parents.
Moreover, "this right also belongs, 'Jjure rappresenta=-
tionis' to the descendants of such children, provided
t hat such desecendants are legitimate or hawve been
lesitimated by a subsequent marriage whenever the
immediate child from whom they descend is dead, un-
worthy to receive or has been disinherited" (10).
In reference to the sbove-mentioned Section 877(1),
the Civil Court in an 1891 judgement in the names of
V. Pullicino v. G. Galea (11) stated:
"Le nuove leggl, intorno la successione leglttima
dei figli naturall ai loro genitori, si applicano in
gni caso di morte di genitorl naturall avveratasi sotto

i1l loro impero, in gualungue epoca, ed 21 ternini di

(10) 3Stenciled Notes, Prof. G. Caruana, p. 1013,

(11) Collected Cases vol. XII,P. 623,
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qualunqgue legsge anteriore sia stato fatto 11 ricono-
scimento di quei figla® (12).

Section 677(1) states that "I.legitimate children

... shall be entitled to a portion of tue estate of the

parent ...7. The operative words here are “portinn of
the estate” and this immediately indicates that the
nature oif their portion is of *pars tenorum®. However,
in sub=-section 3 of 3ection 377 the law, as regards the
manner in which this 'portion' can be settled, contrary
to what 1s established 1in the case of descendants and

-

ascendants and in the instance of the surviving spouse,

hes taken a different view - infact Sectilon 377(3) states:

"It shall, in all cases, be lawful for the helrs
to pay the share ecaved by law to the illegitimate
children, either in cash, or in movable or immov-ble
prooerty of the estate, om a valuation?,.

Here, there is a difference from the right o
legitim which is due in full ownership. The effects
of this sub-section are thet illegitimate children have
no right to a 'pars bonorum' on the deceased's estate.

Thus, their right is more in the nature of a civil debt

(12) Gabba, 1lib. ITI, cap. XXIT.



imposed on the heirs rather than of ownership. 1In,
practice, however, until the helrs decide to pay off
the portion due to the 1llsgitimate children, this

saine portion can be determined and, therefore, 1t
extends over all the property. The result is that
until they are paid off they are to the amount of their
portion co-owners with the heirs but this 1s limited up
to the time when the heirs themselves decide to pay

off that, portion.

This sort of co-ocwnarship above mentioned does not
entitle the 1lle:;itimate children to receive payment in
objects forming the subject-matter of the inheritance
because the heirs can chose to pay them off in cash,

It is, therefore, more in the nature of a ripht of
credlt because unlike the case of 'legitim' and 'legiti-

oS L

ma portio' of the surviving spouse, the portion of

illegitimate children is not dependant for its payment

(§7]

on the meking of a partition. As a mattar of fact, 'pars
bonorum' lmplies that each co-owner is ' co-owner up to

his ahare of all things comprised in the inheritance
("pro indiviso™) and co-ovnership can only be terminated
by partition.

On the other hand, the heirs are not tied down

to the condition of effecting a partition since they




have an option of paying off the illegitimate
children at any time.

The only condition imposed by law 1s the lo~iccl
one of making a valuation before-hand and this is so0 in
order to ensurc that the property or cash handed over
in payment corresponds to the full amount to which the
the illegitimate children are entitled. Naturally, the
heirs may choose to effect a partition and hand over to
the illegitimete children property which formerly he-
longed to the estate of the deceased. But it 1s clear
that such 2 partition is not in any way obligatory
because the ncsture of co-ownership i1s not inherent in

the portion Jdue to the illegitimate children.



LAGITTM, LEGITIM. PORTIC AND PORTION DUR TO

ILLEGITT L TE CHILDREN: STMITARITISS AND DIF-

FERENCES

e, o Sk

The Different Reserved Portions And The

Nature Of Each,

LAt & first glance it seems that our low under the
hesding of Lepitim alsc includes the portion due to the
1llegitimete chiildren snd that due to the surviving
spouse, Cne will therefore have to examine whetner these
lost mentinned porticns are in reality of the same nature
of the legitim due to the descendants and ascendants or
whether they soring from a totally Jifferent concepbe
In order to arrive at scme conclusion a close study of
the various provisions of the Civil Code, relating to
this topic, is essential.

The law in secticn 652(1) in defining 'legitinm!
hes not included the surviving spouse and the illegitin-

4

te children but these ore proteche

O

d in annther woy as

(¢}

ct

cr
@]
[
(@]
ct
o
(6]
=
o

he law 'reserves' a porticn of the este!
Therefore, this indicates that the portion reserved by
lew to the spouse and that reserved to the illegitimate
children are not of the true nature of the right of

lezitim which is due %o the descendents and ascendants,

but the former two porbicns are of a different nature,

In effect, the legitim due to the descendants or

-

ascendants when 2dded to the rights of the surviving

N

spouse and to those of the illegitimate children zo to
form that vortion of the estote which tha deceased cannot

T

dispose of by will and which is usuelly termed the
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'nun-disposable! portion (ond is not termed 'legitinm'),
Thercfore, this non-disposable purtion is actually
divided boetween The proper legitim, thet is, thet due to

.

the descendents ond ascendants, and

-

>he portion reserved

~

in fevour of the surviving spouse ond illegitimete child-
ren, o0 the legibin forms a part of the non-disnosable
portion.

Mow, o indicete more clesrly the differcnce bet-

ween the leglitim end the other portions, especially in
rolation to the different notisns of these rights, one

£y

238 to‘look at the varisus provisi.ns of The law,.

4s already indicated, according to gection 657(1),
itim' die 2 right of ownership of 'a
portion of the property of the dosceased which is saved by
law', The legitinary is a co-owner with the heirs up to
his porticn. So the nsture of 'legitin' partakes undoubted-
ly of "pars bonorum”,

Lgain, in terms of section 657(2) t

M

he lepitim is to

t

be "computed on the whole estate ..." These words clecrly

<t

show that the right of legitim (i.e. of the descendents and
ascondeonts) subsists over cach and every object comprised
in the inheritence, whether movable or immovable., So, the
legittimary being a co-owner, his right partekes of 'pars
bonorun' and not of 'portio hereditatis',

On the other - hand, %the portion due to the surviving
spouse is not fixed in the sense thot like the 'legitin'
1% must be piven by title of full ownership. On the contrary,
this specisl vorticn is primerily due by title of usufruct

because as elreedy steted the motive behind this institute

is that the surviving spouse who is indigent should heve



sufficilent mesns of subsistence. The law itself, according
to section 670, gives to the surviving épouse his or her
legitinmo portio by title of full ownership in the excep=-
tionzsl csse where there sre no children or descendants.
Therefore, whilst as reperds the children, descen-—
dents and ascendents the legitim is alweys due in full
ownership, the title by which the porticn of the surviving
spouse is given depends on the presence c¢r absence of descan-
dants. Therefore, it 1s obvious that the legitim due to
descenﬂanfs and a@scendsnts 13 hiersgrchicelly superior to
the purtion due to the surviving spouse., This is borne
out not only by the fact that cne is c.nditional while the
other is nct, butbt above 8ll becasuse the law unequivocally
attributes more protecticn to the legitim due to descen-

perticn due to the sur-

]

dants and gscendants, than to the
VIVIDng Spouse.

Therefore, even though both leritin and the portion
are of the nesture of "pers benerum” (co-ownership), the

law cleerly considers legitim bo be o mors iupoertent claim

Jos . o~y ot ey e P o N 5 e e s PR U, Ty P

on the estete of the dectoscd perscn. That slso The legitin
I T T PR I e e P - R o .

«f the spouse perteles of ‘pars benorun' cen be seon frow
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o
s
e}
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sectlons 668(1) end ©7¢ where the low, in ses
mounts cue to the surviviagy spouse, used the words 'poro
of the eusvabe of the decesceld’ and, btherefore, This

w
ey
21RO

and not burdened.
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Where the surviving spouse receives the legittina

vorzio o8 usufruct, Sectlion 669 provides:

1

Tt sholl be lewful for the Court to aubt. orise the

surviving spouse in crdler to provi

S

je for his or her

neintenance, to hypothecate or slienate, wholly ox in part

dak



the pord referred 6o
Tais provisica enob
of reumedy where the frui
gufficient fur such spou
seqguence of the principnl
2 the surviving spouse

enabling an indigent

subgistance.

Also bosed on thig
668(2) which subjects bth
expens of Gthe lost 111
of the spouse wno has e
these rishte sre siven ©

neant to provide mate

To further clarity

in the last preceeding

les the soouse to have sone sort
te of such usufruct are nob

se te live. This 18 also g con-
¢ thet the "legittime porzio”

he hunen

s besed on b itarien sim
soouse o receive sdequate

motivating princinle is Section
e “legittime porzio® to the

ness and to the funera xpenses
njoyed such porticn. ALgzain,

o the speuse since Tthe portion

rial supn and mainbenance.

the true on which the

law reserves the "legittime porzio” aand sinultancously

Tto visuelise better the true nsture of the right of

legitim, Section €72 ensures that if eventually the

spouse ceases o possess property which hed originally

rendered him or her unable to cleim the “porzic", on such

occasien that pertion is «rantced to the spousc:
Wevertheless, the surviving spouse who, Dy reason

of the property reforred to in section 671, has not

received the portion of The estate ssved te such gpouse

under Sections 666 and 670 nay, 1f he or she, without

any fault on his o» her nert, ceases 1o

nroperty, denond mainbtenance out of such the

predeceased gpouse -8 nay still be in the posscssion of

the heirs of the letter, Lo the extent of one-half of the
csufruct or, as the cose may be one~fourth of the velue




}..I

of such pronerty, withcut prejudice to the rizghts of the

i

credivors of such heirs: mcrecover, such property shall,

in such case, bLe alsc subject to the eXpenses of the

'y
-

-

lest illness ond Go the funersl cxpenses -7 the sur-

viving spouse',

-

Wow, in terms of Sechion 677(3), the heirs may pay
il

P
o

;
O
}
-
0]
]

[
oh

vhe share saved by low legitimete children,

¥

elther in cesh, or in wovebhle ov immoveble propnerty of
the estote, after o valuaticn has taken place. Therefore
this section desls wivh the nanner in which the ‘“nortion”
of the 1llsgzitinete children can be gatisfied. L8 can

be seecn from this section the law hes token anobher view
on the wmetter from thetv 1t took when desling with the

s N3 e i- 1

ants end ascendants and the surviving sSpouse.

oy
[
w
e
D
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in other words, the affect of Lectiosn 677(%) contrary

to sections G52(1), 657(1) and 657(2) (desling with the
mnonner in which the legitim of descendants end ascendants
is Cdue) and to Lecbions G68(2) and 67C(relsting to the
way in which the legitima porti - is due to the wife), is
that the illcegitimste children hove no risht to a 'pars
bonorun'. 2he right ouinz to the illegitinate children
is wore of a civil debt which the heilrs have to setisfy.
Yiowever, one wust pol t oub vhot until the heirs sabtilsiy

their obligation towards the illegitimate children, the

&

Lke co--owners with the heirs up to the

anount of their share. But, still, these cannot -
cleinm that thsy have s ricght to receive their 'portio!
ensc ¢f 'pars bonorum'. Thorerfore,

in the natu. e of a ripght ¢f credit

and so is somewhet different from the Tlegitim' of the




Gescendants and ascendents and The 'lenittima portio!

due to ascendants cean never form the tonic of discussion
these two categories of relstives, that is, descendants
and ascencanis, can never compete together over the same
eotate for thoelr lezitim., It ig either one category

or the obther and where there arve descendesnts 1t 1s only
These who cen claim the legitim. Tor the purposes of
the lew the d&éscendants will be %Hote 211y extreneous to
lescendants,

the pilcture wher: there 1s the presence of ¢

Mherefore, though the lew se-ms To indlcate o priority

o ]

of cloim of the descendonis znd ascendanta in Section

656(1), which states that:
"whera the bestebtour does not leave children or

other descendants 2s ssoted in Zectlons 653 end €54, or
¢ children lepitimated or acknewledued as

provided in Section £5C, and is not survived by the

spouse, the right of lepitim shell vest in the ascendents

of such teotator” (L)) yet in effect the nriocrity of

one over the cther canm never be Tested in a practicsl

O]

case, namely because tine existence of oue cleim pre-

o

;. o

supnosges the non-existance of the othew.

(1) Collected Cases: Vol. V,p.564:.. Cessar vs.

[

P, Cassar, Court of .ippeel.
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of any of the children or other
Lo2in, the same gection in sub-gecvion (4) adds:
"The person to whom the legitim is due shell

mpute to 1t &1l such thini s ¢s he may have received

row the testetor and es are subjoect to collation under

any of the nrovisions of Ssctions 954 to 979" (2).

These two sub-sections only spnly to descendants
and ascendants. - ;

Wow, g regards illegitimetce children, the relevant
provieion 1s wection 680. In virtue of this provision
the 1llegitimete child shell inpubte to his share,
bosides bhe property bequesthed to him by will, also
boen given to him by his

srrent during the latter's lifetime, and which is sub-

ot

ject to collation under any of Hections 954 to 979 (2).
However, in our Civil Code, one fails to find @

corresponding wrovision desling witih the surviving

1

~

provides that any property which the testotor, uander any

1 -

citle whatsoever, had given or bzgucathed to his wife,

1

is nresumcd to heve been ziven on account of her dowry

2nd dower, unless the toestator had made a declarstion
to the contrary.

This princinle was cnunciebted LY Htre Court of

i
jny
o
(¢
&)
&)
[l
]
&)
o
[®)

2ppeal, on the 21lst Februery, 1941 in

(2) ¢ivil Cocde: Paert IT, Title IIT, sSub-tile IIT

% IV: "Cf Collation®,

gpouse. On the contrary, one co.es ~cross . Boctinn 675 which



vs. G. Pece (%), in these words:
“Il-leset jew donazzJoni 1i Josglmel ir-ragel 11l

mertu gheandhon Jjittiehdu bhale mazhmule skkont tad-dota

ik

-

u a~dotarju, sslve d-dikjerazzjoni kuntrarja'.

This importaent rule was repse:
in many other esarlier and later judgemente (4).

Doth in M. Psce vs., G.M. Pace gnd in C. lidntoff
vs. C. Lautier (Court of iAppesl, 25th May, 1942)(5),

the Court went s step forwerd in ordsr to define the

which the decleretion must be made. The latter

"o... ammenoche' ma Jjeghmelx dikjerazzjoni espressa
fit-testmont f'sens kuntearju’. Therefore the declerstion
must be mede by the deceased in his will. 4ilso, the
former Jjudgwment adds:  liex Jagnmel ding d-dikjarazzjoni
t-testobur ma =handux bzoan juze klienm kramnente 1l
O=-0CSTatur ma oy € naux 0zonn JL]ZPC} L et Sau_l.uh.vncoml,
imwe bilizzejged Juze kliem 1i Juri 1i huws »icd inmur
kontre din il-prezunzjoni.

jorecover, in C. Mintoff vs. C. Lautier it was

,-
=
(“ 1]

astated:

“Ding d-dikjerezzjoni hijs kondigzjonl 'sine qus
¢ J

M)

non'y alitrimenti l-prezunzjoni hija 1121 r—ras:l ried

-
P
et

xejn jillikwida l-obbligszrzjonijict ticghu ledn
mertu 1i Jinholqu mill-kitbe tag-zwiey rigward id-dota
u d-dotsrju”. This fact weg reltereted in G. Carucna

vs. C. Caruana (6).

(3) Collected Coses: Vol. XZXI, I, »1.
(4) Collected Ceses: Vol. XXXT, I, 18C, Vol. XLV, I,421
Vol., ZXIT,X,10%; XXVI,IT,71y “ATV, 11,251,

Collected Ceses: Vol. XXXI, I, 160,
Collected Cases: Vol. XAV,I,421:Court of Apuec
16 Lnril, 1925.



The two abovementioned decisions find bHtheir hasis

sn older Jjucgewnent of the Court of appeal decided

.
o
&

the 15th F¥ebrusry, 1914 in the names of 2. Debono

o
o
ct

ve. G. Debono (7) wherein it wes gtated: ilale dig-
posizicne (i.e. Section 67Y6) pero' si riferiscoe alle
liberalita' fette del marito dopo la costituzions del
dotaric e non contemporeanes:ente a tale costituzione ...°"

In vhisg letter Judsenment the Couxrt slso stested:

T ee. 11 doteric non e' une liberslits! ma un

.-\.

debito del merito verso le woglic, garentito delle

legge, el peri dells dote, del vincolo dell'inaliensbilita’

Furthermore, in M. Zammit vs. . Zemanit (8) which

cese was cecided by the Civil Court on the 1%5th Ccbober
1920, it was stated thaet “... se 1l valore del lascito,

onde 11 merito volle gratificata la supera od

=t

'\.1 )Uc
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.
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anche solo uguarnlis duello de
dovutole, c¢ssa non puo! reclemore ne' restituzione delle
dote, ne' il pageswento del dotario, notendo sclo

valore iaferinre s yuello compiessivo ¢alis dobe o del
dotarie, ipotesi preveduta {eolls lozse (i.e. @ reference
Lo Section 674), pevr cul il lescito si repute fetto

'a conto!' delle dote ¢ del dotbarlo ...

(7) Coliected Ceses. Vol. 0IL, I, 103,

(&) Collected Coses: Vol. IIMIV, IT, 251,
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COMPUTLITON OF LEGINIM DUL L0 DESCENDANTS.

te descendants the law in

/

section 655 gives rules for determining this. Firstly, one

To coupute the legitiv du

o

deternines the number of children and for this purnocse
"children or other descencants who are incepable of recel-
viag property by will, or who heve becn disinherited by
the testotor, or have wencunced their shere, shall also

be taken intc account in deternining the number of
children".

By subsection 2, except for sectlons 645 and 663, the
portions of children or descendsnts who arce incapable or
disinherited or who renounced thoir share, shall devolve
on the other children or descendants taking the legitime.
However, @ child or descendent who is instituted heir,
sharcs the legitin with the cothers (subsection 4).

o

low, eccording to secticn 653(1), the legitim due bo

=
[63]

q
[N
c—;.
-
o
<

¢ children, or t¢ children legitiuneted by &
subsequent narrisge, or bto adoupbive children, shall be
1/% of the decessed's property, if such children are not
more than four, or one-helf, if they ore five or more.
The legitim is divided in equal sharcs smong the children
who participate in it bub if there is only one child, he

receives the whole of the efcresaid third psrt (subsections

2 and % of section 653%). (9)

(%) 'Children 'used in section 653 includes'the descendants
of the children in whatever degree they nay stand.
Nevertheless, such descendants shall only be reckon-
ed for the child fron whom they descend" (section 654).
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The legitin connot be diminished by tosteancntory
dispcsitiuns or by acts 'inter vives' under a gratuiticus
title, and is therefore computed on the whole cstete as
if no donations had bsen nade.

Section 684 calls this conputatiocn a fictitious

addition: "eny pronerty e.... shall then be fictitiously

Therefore, the globsl amount due as legitim to the
descendants is of 1/3 or one-half depending on the nuaber

of children,

GG LIT DUE D0 LSCENDLNTS »

In the case of ascendants section 656(2) provides

that the legitin consist of 1/3 of the deceased's property
eand is disbtributed thus:
(a) where both parents survive, the 1/% is divided
between them eqgually;
(b) where only once survives, bthe legitim belongs to
himg
(¢) where the testatoer ig nost survived by his parentsy
but only by pobternel and weternal ascendants in
cogwal degrece, one-Rrlf of the legitin goes to
the paternal sscencent or ascendsnts, and, the
ovher one-~half, to the waternal oscendant or
ascendants;
(a) whore such ascendants stand in diffcrent degrecs,
the legitin bolengms to the nvarcet ascencant.-
Thus, thers is on obviocus difference between The

anount duc as legitin in favour of the descendants and

sscendents, In the former case vhe emount depends on the



nunber of children, while
amount is always egual to

ed
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in the case of ggcendants the
1/% of the estete of the deceas-

DUE TO THE sSURTIVING SPOUSHE,

;o
L

The auount of the portion due to the surviving
spouse ag has alrcady been observed depcends on the pre-

sen<e of descendants or o

in which the

usufruct or full ownoershi
o be tolke Thus, 1n th
viving spouse is c¢cnbtitled
ownership whilst in the

amount of the portion is

ey 7y oF > ~ 3 -
Sortion 1s T

DITreSsSence

one~-h

therwise, ncot only for the title

ccuived, thet is, by title of

p, but also for the rlobel aimount
¢ abscnce of children, the sur-

of descendants the

alf of the estaete

of the

decessed ‘due by title of usufruct. Thercfore, here too there
is 2 difference as repgerds the omounts to bs received,
PORDTOL DUL 7O TLLEGITTE
prrticn due to illegitinate children,
if the testator leesves children ox descondents, the poertion
is 1/% part of the legitin to which they would have been
entitled if they were legivinete; in default of such child-

i

ren or doscendsnts, o

ortion is % of the szid legitin

(section 677(1) ). Bo, the eumount of their nortion depends
too cn the presence or otherwise of legitiuate children.
ubsection 2 adds: "In connuting the lezitin for the

establishing

timate children, the rule
observed, including also

he zhe

re due to esch of the illegie

in section 655, (10), shell be
illesitinate children™. (11)

(10)
reguliating the leglti

(11) Vide also Sections 6

"Rules for deternining

78

thc number of children for

1T ll’
79,

and 6f



The perscong entlitlesd by law So e "lezittima portio®

NS

v be deprived thercof by g specific declevation of the
testotor on any of the srounds specified in the Civil
Code, Tto be statced in the will -- section 659,

but "Bisherison" »roper aprliics only to descendants
end zacendants (i.e. those havia: 2 right to the proper
"legitin').  The descendsnt wey be disinherited in such
cages as when he unreasonably refuses nointenence to the
testotor, avondons btotally The inssene testator, unrcason-—
ably feils to rulease the Testator frouw nrison when he
hove aocne so, strikes the testetor or 1s guilty of

1

cruelty towards hin, grieviously injures hiun, or, 1f the

descendent is 2 dauzhbter cr feunal

L

‘escencant, she is a
public prostitute without his connivence -- section 6060,

djents thesc may be disine-

herited on different grounds: like in coses when Tthe sscen-

o=

C‘
S~
[
v
-

Cant neglecets the descoendent's cducation or refuses hirn

[

maintenance, the ascendant sbondons the 1nsone descens~

dant withoub providing for his care, or when the ascen—

to murder another ascendant or grossly
outrages hinm -- section 601,

Wilaits SURVIVIVG SpiUsSs G0l Clo M "LAGTNTIL PuRDION,

Ls for vhe surviviap spousc, section 671 gives

thires ingtances where his or her right to the 'portio!

i

is limited, and fhese oll relate to the esuount of lncone

]

such spouse recelves froo differont scurcess This section

o

w3 G

I..J.

castobliches the monner in wiich the exigbence or othorw

~f the two comditions of indigence snd of sufficicncy of
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the portion

surviving

be

of

spcuse,

determined. In fact, section 671 states:
the incone of the provnerty couwprised in

the community of acguestg belonging to the
in the donstiocns nade ool legecies

pequeatned to such spouse by the predeccased spouse and,
where the surviving snouse ig the wife, in the dower

is et least equal to the usufruct uwentioned in S. 668,
The provisionsg of that section shell not apply.

(2) ¥here the value of the nroperty referred to in
subsection (1) of this section is ot lcast cqual to the
value of the fourth port of the vstete reforzed to in
sectiocn 670, the provisiocns of that secticn shall not
apnlye

(3) Where in any of the cases roferred to in subsec—

sions (1) or (2) of this section, the

income or value of

the proserty Ghereiln wenbi ned is not ogqual to the usu-
fruct or the nroperty referrced to in section 668 or 670,
as the cos8¢ may requive, the surviving snouse shall be
entitled to take out of the inheritance so nuch 2s is re-—
quired to malte up whoat is Jue HTo hin or her" (12)

Infact, in the ca

the Civil Co

illi pew

se M. Grech vs. G. Scerri (13)

wurt eroued thet: "Hill-perizia .... Jjidher
enta 111i l-attuici ghendha minn benil teaghha ma
hijiex dogs l-uzufrutt tal-kwert (now ), u ghalhekk hi

wndhoe l1-Jedd 1i tichu

pnill-wirt dags kemm ikun Jongos

biex tlahheqg is-sehen 1i Jmisshe

n weg substitubed thus by Act XLVI of
he ovipinel rule wes still reteoined.

Vole XXXIT, II, 380 (19 June 1946)



In this case plointiff Grech, had ssked for her

L

"legittinag portic' and, infoct

r+
-8
T
i
2
&
H
ot

cdecided that:

)

>

[63]

'"Ir-rizerva tal-konjugl hije i .~kwart (now 'nof

C

in uzufrutt,'kemmmil darba dok il~kenjugi ma jkollux
beni minn tleghu 1i Jirrendu fruttat dags kenmnm ikun
I~uzufrutt. Jekk i1l-konjuzi jkollu beni ticghu, imna
I-fruttat taghhonm ne jhunx dsgs l-nzufrutt, huwa ghendu
drist gheol supplement 1i flinkien mar-rvenba tal-beni
ticghu Jesal sa lmuzufrutt‘;

Thercfore, this spcciol portion is totally dependent
on the fect whether the surviving spouse owns sufficient
property or neons of subsistence. If her or his meens

1

are ingufficient the porticn sccorded to the surviving
spoeuse shall be given in such o way as to make up the
amounts reserved by lew but in no case shrll this emount
be exceeded. In effect, the counscquence of this rule
renders the surviving spouse, if he or she has sufficient
means, unable to cleiw enything more frow the estate of
the deceasel,

Nevertheless, the surviving spouse who, because of
the provisi n in section 671, hes not recelved his o
her 'legitimae portio' saved by low, msy, if he or she,
without any fault on his or hger nart, ccascs to pDossess
such proverty, deunand mainitenance out of such property
he predecesged gpouse os nay still be in the posses—
sion of the heirs of the latter, to the extent of one—
half of the usufruct or, &s the cese may be, one-fourth
of the wvalue of the property, without prejudice to the

rights of the creditors of such heirs: moreover, such

property sholl, in such case, be also subject to tThe
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expenseg of the lest illness end to the funeral expen-

ses oi the surviving spuouse - secti.n 672,

However, there are other cascs where the surviving
spouse conncet clein the 'portic'. Theseidnclude:

s k]

(a) if, at the death of one, the spouses were

A,

ne surviving spouse had,

C.
<
Cu
}_
(@]
!_..l
'\<<

separatea, &nd

to sections 56 to 60, forfeited thuse rights

(b) where the predeceased spouse has, by his will,
on any of the grounds in secti n 660(e) to (e), eXPress—
1y deprived tThe survivinzg spouse of the porticon referred
to 1n sectiong 663 and 670 and such grounds, or, where
move grouncs ore steted, any of such grounds is nroved;

(¢c) If, in regard to the surviving spouse, there
existe any of the grounds on which such spouse would
under sccti-n 642 be as unworthy, incepable of recciving

by will =—- section 673,

RE-IL.RRTGE ~—

RIGHT: :

1

It must be noted that the 'lepitiwmae portio' due

a

to the surviving spouse is limited by the lew itself,
and sc much so, Secticn 674 nakes 1t conditicnal on the
spouse not renerrylings

"'Where the surviviag sohouse has entered inte a
sccond or subscquont werriage, ond, at the tinme of such

e L

narriazse, there ore still children oxr descendants of
The predeccesed spouse, as stated in sectbion 668, Gt
surviviang spouse shall forfceit the ownership of 211 things

which he or she may have received under a gratuiti us
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title fron the nredeceased spouse, including donations
in contenplation of nmerriage, and shall only retain the
usufruct thereoil, unless tnc predecessed spouse has obher=—
wise ordained., In such casc the ownocrship shell vest in
the seid children or descendaﬁts of'tho predeceased spouse’.

This prevision is clear: it conteuwplates the case
of renarrizge of the surviving spousc. Here the surviving
spouse rebolius only the usufruct of what she hed reccived
by eny lucrotive title froa the prede ceased'spousc including
donaticns in contemploticn of werriage, and the owner—
ship vests in thue sald children or desceniantis.

L case in point is Micellef vs Borg decided by the
Civil Court, Pirst Hall (14) on the 27th Lpril 1898,
This Jjudgment, =fter repeating Art 335 of Ord, VITI, 1868
(cur scection, 674) poes further end states that:

"eoo Gutti i fig}i del coniuge prenorto, anche se

neti ds diversi matrinonii, profittano della proprietd di

i)

cui la legue prive il coniuge superstite in caeso di passe

c10 a nuove nozze o,

()

L\']

t\?

u

Infact, in ocne casec tﬁis wog nore specifically exe-
plained in the words:

"esws 11 coniuge supcrstite porde la nroprietd di tale
lozecito passondo a nucve nozze, nel ciso che esistessero
fipli del coniuge predefunto, benché exli (i.e. the sur-

viving spouse), non ne avesse '(15)

Thig shows thet this provision holds eod even in
the case where the surviving spouse never had any children
frem the marrvioge with the predeceased spouse. I6 is

encugh thet 'there 2re still children or descendants ol

(14) Collected Ceses: Vol., XVI, II, 251,
(15) Collected Cesus: Vol. XXIV, II, 309, First Hell,
8 Nov. 1920, Scheubri ve G, Morllerazs.
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the predeceased spouse, in my oninion, even if these
children were born from $he previ-us narrioge of the
predeceased spouse,

Lgain, i G, Vells vs T Vella (16) decided on

'

the 19th Noveaber 1935, Uhe First Hell, a2fter stoting
that in such circumstonces, the rewmerrying surviving
spouse keeps only the usuiruct, states:

"Dena l-uzufrutt ma ghendux ikun ritenut 1i gej

mill-ligi, iavae 1i huwa cffett tod-dekadenza tel-konjughk

3

nill-proprjete imsennmija, u shallbekk huwa suczett ghall-
IS b (] OO )

b

inventerju u kawzjonl preskritti mill-ligi, bhals cobbligu

ta'! l-uzufruttwarju.”

On seversl instsnces our Courts, heve had to inter-

pret the words 'acquistato con gualsiasi titolo lucrativo!

(irbs, 529 and 3%5 of Qrd. VII, 1868) (17) and in the

generol phrase was interpreted

R

majority of coses this <

O]

tcomprensive dei lasciti per atto i ultima volonta'. (18),
Naturselly, scction 674 doos not epply in those cases
in which ths surviviing soouse had not acquired anything

by way of ownewshin through the predeceased snouse's wille
i) [N 1. Iy <

LA

o

Moreover this provision of the Code is not applicable

50 a lesacy consisting of somebhing left in usufruct.(19)

{(16) Collicclbed casocs: Vols XAIX, II 77?.
(17) Our sec. 674 gtates 'mey heve reczived under a
g oatuitius title from tho predeceased SPOUSE.,
(18) Collected Cases: Vol. XAVII, I, 56: Court of
Apneal 15th Februsry, 1928, Chapman vs I, Toixlis
(19) Collected casas: Vol. XEIV, I, 250: Court of
Appeel, 12th December 1919, L. Grech vs C. Grech.
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i

SURVIVING 5-QUSE FORFLITS DOWER,

Furthermore, accoxrding to section 675, the dower

(*dotariun') which the widow mey have roceived from the

@

predeceased husband's estate also falls wivhin the ambit
of S+ 674 if 211 the circumstences exist. The only
Judgnent releting to this provision was celivered by the
Civil Court, First Hell, on the 14th Cctober 1921, in
the casc Q. Bezzina vs F. Zsposito (20)

"Werificaetesi lse preworicnza del merito, 11 dotario
promessoe alls moglie diviene di assoluta proprietﬁ di
costel, onche se vi sono figli ed albri discendenti ..
il che si wence chiaro “sllae locuzione della legsze per
cui il coniuge perde 1a proprieté del doterio, & nc rib-
iene ltusufrutto se passa a nuove nozze e vi sono figli
discendenti ed & uno de:li sttributi della propri@té la
gua pidena disponibilitd senza ingerenza estrsnea'.

S0, the posibicn herce is clesrly different from

the cese of legitim since the lathoer can in no way be
conditicnal, Hoveover, the portisn reserved in favour of
the surviving spouse 1s also conditionsl Cn the fact that
guch spouse does not possess adequate property enabling

him or her to live decently. Infact sectli:n 671 bases

this porticn on the conditi n of the surviving spouse beins

indigent.

FORFUIVURE OF RIGHDS BY ILLLCGITIMLTE CHITLD.

fre

The illegitimebe child may, in the ssme cascs and

srounds in wnd on which Gisherison of legitinm-

]

be,

by an express decloratiun

+/

ate children moy teke nlace,

testetor deprived of bhe rights saved to him —-

(20) Collected cescs: Vel. XXIV, II, 649,
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cction 631(1), (21)
Finelly, sccticn 662 states: "In case of the predeceasc
of 2n illesitimate child, his children or descendants,
legitinate, adopted, or legitineted by sunsequent merriage,
may cloim the rights to which he w uld have becen entitled
vnder the provisicons of the foregeing secti ng,"

R PRESENTATTON,

The lepitis thoush neinly dnvended for children

and in case there are none, in fav ur of ascendants,

@]
03]
]
Q_‘)
ot

Qt
R

o0 oo dun favour of descencants of thuse children

=

by woy of reprosentation, The lew in providing for the
legitim uses the word ' descendonts' but section 654

is wmore speciliic and pyovides that for purpgses of
computing the legitim, ' children, include descendants
of the testater's children in whatever degree, but such
Gescendents shall be counted for %he chiid from whon
they descend, Thus, if the %tests tor has four children,
threc of when ere alive at the tiwe of his death, whilst
the frurth hed predeceesed him, The children of the fourth
child, who isknaw dead, will together represcnt their
dead father in order b compute the legitim. They are
therefore coupubted 'per sgtirpes'.

Obvi usly represenbsticn is only enplicable te
descencants end does not plsy ony poart when the persons
concerned erg ascencCants of the dececsed.

This rule of msnroscntation also operates where The
father being the teste . r's son, wiaether he predeceascs
or sutlives the btustator, wes disinherited for eny lowful

cause. The children of the disinherlted son shall take The

it sk

( >1) Vide also S. 681 (2)
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legitin in his stead.

However, it must be remempered, that descendants of

a child will not teke by represdntation their fether's
legitinm, if Their fother had rendunced to the testator's

succession without reserving his rizghts for the legitim -
secticn 902,
tioreover, because of this renunciasti.n, children

born of

23]

sacrilisious unl n, are n.t entitled to succeed
by woy of representation to the legitim which their father
would have got hed he not entered into 2 monagtic order -

sectisn 91%.

PCRITCES DU TCO S0LUSE Ok TLLAGINT L To CHILDGN THOT

LGOI,

tipulates that the porgi-ns duve to the

surviving soouse and illegitisete children shall not be
charieable o the legitim but sholl be o cherge on the dis-
ssable porti-n of the estote. This seems to contradict

gecticn 651 which includes uniter the non-dis ¢sablec por—
tion not umerely the lezivim but slso Tthe rizhts of the
spcuse ond of the illegitinoate children. Cn the ¢ atrsry
gection 633 geens to regtrict the definiti.n of 'nén—
disp.saeble porti.n' to the legitin end c . nsiders the rights
of the spouse and of the illezitimebe child as a charge on
the dispesable porticn of the estate,

In prectice, vne first counutes the legitim dbe and
the amount to which
the heir is entitled. Theref re, as such, the disposable
porti.n will elweys be the remnoinder of the property after
the deducted. Thus, the law,

vari us legal claims have bae

@
w
]

ig not guite clear as to whether the nun-disposable portion



- 01 -

is soley the legitim or alec the rights of the spouse and
illegitinete children. In either casc, nne ney nerhaps
argue that in vicw of this contradicclon the legisglator
intended to efiord 8 greater anount of pr.tceti~n to the
legitinm due to descendsnts and 9scendants than that affor--
dod to the righbts of other persons,

One way, thersfore, conclude that the estate of

4 B

the deceased mey be divided into 'disposable' and 'non-

disposable! porticon but not inte "legitinm' and ‘'dnheritance

for the latiter divisiun would exclude the portion due

Ki 1, 1

to the surviving spouse as well 2s that due to the

illegitirate childocen.

¢
i
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PRACTICAL CQISEQUENCES ARTSING OUT OF THE NATURE OF THE

RIGHT OF LEGITIN

Introduction

In the previous chapters it was shown how the law
regards the right of lc itin ns pertaining to a ri ht
of co-owncrship. This applics particularly to the
legitim proper, that is, the right appertailning to deos-
curdants and ascendants and to the surviving spousc.
One must, however, remark that the portion due to illegi~
timate children does not present such practical difficule-
ties as one encounters when dealing with the legitin aad
the portion due to the survivng spousc. This is because
the law secms to indicate that the portion due to illegi~
timate childrin need not result in co-owncershlp proper

articular portion can be paid off by the

c'\
el

because this
heirs in any manncr. HOwever, until there is a valuation
of the inheritance one cannot compute the potion dus to

illegitimate children.

LGHT OF CO~04NIRSHIP

Yhen dealing with legitim the law first lays down that
1t is a right of co-ownership (sections 652/1 and 857/1

Civ. C.) but, at the same time, there is an inhorent
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contradiction, because whilst the right of co-

ownership implies a sharing of assets and liabilities,

the legitim is specifically exempted from any liabili-

ties which mayburden the inheritance., Infact, whilst

amongst the provisions dealing the co-owncrship (1),

we rind section 527(2) which states: |
"Every co-owner shall participate in the advantages

aad durdens of the community in proportion to his sharct.

and also Scetion 529 by whichs

"hach of the co-owncrs mey compel the others to

15
(@)
[t
w
o)
©
-3
<
]
jrl
}...l
e}
3

shore with him the expense nccessary for th

of the common property, saving the right of any of such

other co -owners to release himself from hiz liabllity
therefore by ab.ndoning his right o’ co-owacrship™

on the other hand, when the provisions r .l tins to legitim
were examined particul ar refoerence was‘made to section

657(1) which recads:

(1) Civil Code: Pook Second, O0f Things, Part I, of
Rights over Things, Title V: Of Community of
Property, Sub-title I: Of the Nature of the
Community of Property and of the Rights'of the
Co~ownoers During the Community: 3cctions 525 to

532,
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"rheilggitin is duc in full ownership, and it

shall not be lawful for the testator to cncumber it

with any burden or condition®, and to sub-section 2

of this section which provides that the legitim is
due after the deduction of debts due by the estete
and the funeral expenses,.

Therefore, once the legittimary can in no way be
burdened as regards his lagitin it is obvious that
the heir is burdened with all liabilitics’ becousc he
continues in the personality of the deccassd, whil't
the legittimary, though nominally belng a co-owner
together with the heir, is totally exempted from such
burdens. Infact, in the casc M., Attard vs., G. Meilaok
(2) the Civil Court stated: ",.. billi l-legitiimarji
na humicx ercedi {vide also Collected Carcos: Vol. X,
I, 363 and XXXIITL, I, 472), u kwindl huma me huslex
kontinwaturi tal-persuna tal-mejjet, l-azzjoni ghalle
pagament (i.e. of moncy owed by the decuius's cstate)
ghandha tigi diretta biss kontra l-credi, minghajr

in-necessita' 1i jkunu prezenti fil-kawza l-legittimarji;

(2) Collected Cases; vVol. XLIII, II, 834: 14

Decembor 1959,



btmod 1i, jekk il~kreditur iharrek anki 111 legittimerji,
dewn ghandhom jigu liberati mill-osservanza tal-guidizzju
bl-ispejjex kontra l-attur kreditur; u dan avvolja huwa
Jkun harrikhom ghall-interess 11 jista jkollhom ...

Del resto 1-ligi riservat l-obbligu tal-hlas tad-dejn
tad-decujus fug l-eredi tieghu™ (section 980 Civ., C.).
Therefore, to obtain payment of a debt due by the
deccasced's estate, it ils not necessary to call into the
sult as defendants also the legittimories, because it

is ecnough to suc only the heirs,

So, this practical conscquence indicates that the
risht of legitim is not ziven by law by title of
succession ('portio hercditatis') but it s=ems that it
is given by way of right of credit with the difference
that the creditor, who in this case is the legittimary,

is a co=-owner up to the extent of his cloim and such co-.
ownership exists only over the assets of the lnheritance,
The law, therefore, has made 1t amply clear that 1t
intends to afford the legitim a wide degree of protection
so thitt the legittimery is ensured of receiving what is
due to him. Thore may be cases, infact, where it is not
advisable to accept an inheritance duc o the amount of
debts burdening it, and so the helr renounces to the

inheritance and rescerves his riht to the lezitim thus
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placing himself in the position of d legiti .ary rither
than an heir.
Thus, (although the law provides that the legitin

4

ture of the right of co-owership, in

o
o]

is of the na
practice, the kzitim is very much like a right of
credit with the difference that the creditor, who in
this case 1s the legittimary, is not to suffer for any
debts exigting nor is his legitim diminished by their
presence. The result 1s that it 1s the disposable
portion which is to bear all the debts and the non-

disposable portion, of which the legitim forms a part,

is not so burdencd.

DIFFICULTIES ARISING FROM THE NOTION OF CO=OVIZRSIIP

The legitim, being 'pars bonc—-um', creates
vorious practical difficultizs. It is ~ »rinciple of
co-ownership that until there is a partition of the
property each co-owncer, though knowing the amount of
h1s shore, has no exclusive right over a portion of
the property co-owned; this is so because, although
the law in section 528 says that "3ach of tho co-owners
is entitled to make usec of the common property", and
in section 532(1) provides that "Each co-owner has
the full ownership of his share and of the profits or

ruits thercof", it is only natural aand logical that
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until the property is divided and each co-owner zots
a specific amount of property equal to his sharc, it

is practically impossible to delineate where the share
of one co~owner ends and where that of another co-owner
comiences. The real rcason for this uncertainty is

because each of them 1s co~owner 'pro indiviso'. As
a matter of fact, section 526(1) provides:
"Community of property exists where the ownership

of one and the same thing, »r of one and the samc right,

is vested 'pro indiviso!' in tvo or more personst.

Apgain, in the rules relating to co-ownership we

¢

find thot “the shares of the co-owners shall, unless
the contrery 1s proved, be presumed to be equal®
(3ection 827/1); and wiien onc examines the rules
rezulating legitim the legittimmrles themsclves do,
in fact, divide equally the reserved portion among

themselves,

POSSELGI0ON Ok T TWESRITANCE VISTED IN THI JTSTR

Another important practical consequence is that
the action by the lepgittimaries for claiming the lesitim
is to be directed against the helr or heirs - and
agalnst no one elsc. This consequence finds its basis
on the principle that the legittimary, not being an

heir, 13 not vested with possession of the decuius!
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estate and the legitim being a portion of the proporty
of the dececased must be demanded from the heir. In
fact, there are several decisioas given by our Courts
stating that "il-lcgittimarju ma hux eredl”. In

1, Cavarra vs. B. Depiro (3), the Civil Court on the
3lst January, 1936, after premising this principle,
added ... u ghrlhekk il-prezenza tieghu mhix mchties
frkawza ta' licitazzioni. TImma 1l-Qorti ghaonda
tipprovedl biex l-interessi tieghu jigu tutelati.
Il-legittimarju ma jkomplix il-personalita' giuridika
tat~testatur" (vide also Micallef vs. Fenech, Court of
Appeal, 6th April, 1910; 2nd Sant Fournier utringue,
Civil Court, 11th July, 1902).

Also in F. Camilleri vas. Avukat Zazmit (4) the
Court of Appeal stated: "Fil-kaz ta' legittima,
il-legittimarju m'hux eredi u l-interess tieghu huwa
1i tkun likwidata l-lecgittima biex din tkun tista' tigi
11lu assenjata u ghalhekk id-domanda 1i ghandu jaghmel

hija dikw®,

(3) Collected Cases: Vol. XXIX, II, 913.

(4) Collected Cases: Vol. XX¥, I, 3863: 29th llay, 1934.
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This same principle was relterated in A. Micallef
vs. G. Grech (5), and here the Civil Court said that
once the legittimary is not heir he is merely entitled
to that portion of the deccased's property reserved
to him by law - as a matter of fact the law defines
legitim as "part of the property of the deceased" and
not a portion of an inheritance. (Vide also A. Zammit
vs. J. Apap, Vol. XXIX, II, 25 18th October, 1934;

F. Cmilleri vs. Avukat Zammit supra; C. Farrugia vs.
C. Mintoff, Vol. XXXIII, I, 472, Court of Appeal, léth
June, 1949; H. Cavarra vs. %, Deplro supra; and Bﬁgeja
Lombardi utrinque, 4th January 1881, First Hall).

From these principles emerges the important con-
sequence that “minn ghandu l-jedd ghall-legittinma
Jfittex ghaliha lill-werriet 11 jinsab midjun f'daka
s-seghem ta' gzid". (This was delivered in the judrement
A. Zammit vs. J. Apap supra).

Again in an 1871 Jjudgement in the names of
Dr. Gravagna vs. Baronessa D'Amico (6), the Civil Court,

stated that:

(5) (Collected Cases: Vol. XXI¥, II, 1048, 30th March
1936,
(6) C(Collected Cases:. Decision 249: Vol. V, 605

31st Qctober 1871.
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"mell (i.e. the legittimary) intenta l'ezione
contro l'erede scritto e domanda conto dei frutti
secondo 1'indole della cose ercditarie™. This 18 8o
because "quando anche 1l testatore non avesse chiara=-
mente manifestato la sua volonta' intorno alla legittina,
0 non ltavesse in modo alcuno menzionato, e' regola
che sepuita la sua morte la legittima passa libera
allo erede® (7).

Moreover, even the spouse must clalum her portion
from the heir. A case in polnt 1s ¥. Grech vs.

G. Scerri (8) which was decided by the Civil Court on
19th Juﬂe, 1946, In this judgcement it was clearly
stated that:; “Il-konjusi 11 huwa intitolat ghar-

rizerva ghendu jitlob il-pussess trghha 1ill-persuni 11

lilhom jinsab devolut i1il-bgija tal-writ’.

PRODLG:. [fi CASE OF MINOR HAI RS

ere a probelm arises: “Jhat i1f amoagst

et

Howev.r, I

re ninors who have not yet accepted

o5}

the heirs there

the inheritance ¢ This query 1s solved by this same

(7) Collected Cases: Decision 112: Vol. VII, 316:
15th February, 1875, Court of Appeal: Jr. Gravagna
Vs. Baronessa DYAmico.

"8) Collected cases: Vol. XXXLI, II, 380,

‘
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latter Judgenent in the words: ..., dik it-talba ma
tistax timxl kontra taghhom; u ma Jistax jilnghod 1i
huma accettaw l-credit'a jekk ma jkunux accettawha
bil-beneficcju tal-inventarju, chex il-minuri jistghu
Jaccottaw l-credita' bil-beneficcjp tal-inventarju
biss, Imma dik it-talba tista' tibga miexja kontra

l~eredi l-ohra“,
[ 2

DIFPFLICULLY OF ALTHHATING HIRGDITARY PROPERTY

Now, 1T the legittimary 1s to be considered as a
co=-owner, then, until lléuidation and settlcment of th
legitim, no sales can tale ploce because 1f the heir
sells, for ecxample a house, at a time when the 1« ezitim

has not yet beecn pald, the effect is that the heir is

only selling a portion of the hous~, whilst the

renalning fraction is not hlie to sell Loecause it
belongs to the legittimary. The effect is a logical

one, that i1s, until the legitim is paid off, the heirs
do not reprcsent the entire estate. 3o that, in ef
one may well ask whether the legitim 18 also 'nortio
Lereditatis!,

Thereforc, these difficulties indicate that
until the legitim is settled it is advis q;1o for the
heir, when seiliﬂg immovaible property, to geot the

legittimary to aprear oa the deed of sale to renounce
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his ri hts over the property alienated whilst

L

reserving them over the remalning part of the pro-
perty. This practicel problem or conseguence can be
often met with especially in cases where though the

inheritance comprises a considerable amount of im-

movable property, it does not contain a sufficient

Hh
el
o
(@]
@]
o
[4]
[}
H
o
5

amount of cash to meet .in full the claims of
duty imposed on the inh;ritamcea Thus, in this casec
the heilrs would find themselves hard up and, in practise,
one meets with frequent cases where the helrs have to
seli gomc¢ property in order to pay succession du.iy.

Tf the legitim has not been settled and the helr
decides o sell somc. probert  the fasult could. Lo
thot, prospective purchasers will be discouragzed irom
buying such property because on makiaz the relevant
researches they would find that the heir who is supposed
to be the full owner of the inheritaince in actual Fact
does not possess the full ownership of the property
intended to be sold. Tiwe regult is that you have an
enormous amount of diificulties arising ~ firstly, in
liquidating the inheritanccin order to pay off the
legitim, and then, in the meantime, the helr may
to incur the running of interests for succession daty

wWhich has not been paid within the four months (allowed
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by lew) from the openingz of succession. This 18 only
one example which illustrates the amount of obstacles

helr has to face.

ADDED DIFLICULTY OF TOO LO G A PaERIOD ALIOLAD TOR

CLATNING THE 130

)l

=l

LTI

T"oreover, the time period given by law for lodging
a clali: for the legitim does not improve the position
of the hei® because 1t aust be reweabered that the
legittimery is given 10 years in order to claim his
rizhts. Scction 885(1) states: “The action for do-

maending an iitheritance, or a legacy, or the legitim, or

the portion of property granted to illegitimate children
or to the spouse, whether in testate or in intestate
successions, shall lapse on the expiration of 10 yoars
from the day of the opening of the succession’ (9).

Also, it was decided by the ¢ivil Court on the

18th October, 1934 in the case A. Zammit vs. J. Apap (10

(9) vide Collected Cases: Vol. X¥i, II, 525: Tirst
Hall, 30th October, 1912, C. Abdilla vs. G. Zahra.

(10) Collected Cases: Vol, XXIX, IT, p. 25.
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that,

"Biex wiehed jista' jati l-proscrizzjoni ta!
ghaxar snin kontra talba ta' wirt jew ta' lezittina,
jinhtieglu 11 huwa ma' tul dawka l-zhaxar snin kellu
fridejh 1l~wirt "animo domini® u minghajr qerg jew
"in good feith" (vedl Farrugia vs. Attard: 2nd
December, 1910, Court of Appeal: Vol. XXI, I, <87).

This judgement seems to indicete that in the absence

el

of "good faith®™ the 30 year prescription would apnly.
Furthermore, in the Jjudgement C. Abdilla vs.
G. Zahra 1t was added that the creditors of, as well as
all other persons who have some interest in, the inheri-
tance can still set up the nlea of prescription even
when the debtor himself has renoun: :d to it.
Another important -principle was sct out in
Dr. Gravagna vs. Baronessa Dramico (supra) in the words:
"La prescrizione dell'azione per domandare la legittima

non corre mai, guando e fin a tanto che 1 beni, da cui

o)

dev'espsere detratta sono posseduti dal legittimerio®,

Now, the action for demanding the supplement of the
legitim is the same as the for demanding the legitim
iteelf (i.e. in 3ection 885/1) because 'non e

questione che l'azione per il supplemcoto della legittima
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sia della stessc natura dell'azione della legittima
coo! (Civil Court, 31lst Qctober 1871, Dottor Gravagna

Vs, Raronessa D'Amico Vol. V pages 500-516 second
column (11),
Subsection 2 of scction 885 continues:
"Weverthless, with rejard to mlnors, or persons
interdicted, the said action shall not lapse except
on the expiration of one ycar from the day on wiilch they
7, or the interdiction

shall have attained majorit,

shall have ceascd, as T ¢ case may be",

PROBLEMS OF VATLUATION - JIIFSUD Vs. "T74T

.This ten yecar prescriptive period 18, 1n my
opinion, far too long. Too much time 19 given, so that,

in practice difficulties become more numerous - 1n the

(11) our Section 885(1l) or Article 547 of Ordinance 7
of 18068 was not talien from continental law but
is based on a Razndo issued by nArand Master De
Rohan on lst March‘l787 which RBando had amended
the law ag 1t stood before the Code De Rohan,
Boolz 2, Title 5, para. 1. This Bando was in

corporated in Art. 243 of the 1864 Laws of
£ e

Succession and later in the above mentloned Art. 547,
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major part those difficulties refer to the valuation

of property. A casc in poi t 1s Hifsud vs.
The facte f the case were these: “lzzl was marriced
and had seven childrena' When any one of his daughters
me ed he used %o gettle a dowry. In 1951, mizzi
died in a state of insolvency. As a mattcecr of fact,
his 1uaheritance was not acceptod as his wife and daughters
had renounced to it and his widow, wlho bhad inherited
property from her side of the family, made a will on

the 24th February 1954 wherein she instituted in equal
portions, as her universal heirs her unmarricd daughters
and also, excluded her married dauvghters from taking

the legitim or from participating in any way in her

¢st:te because she claimed that the married daughters

had already rece 1vcd sufficient property as dowry and

that therefore thelr rizht to the le itim had been
satisfied. The will in Article 3 had provided that the

testatrix excluded "lill-uliedha mizzewgin mill-legittna
u minn kwalunkwe partiCLQézzjoni fil-wirt tagchha billi
1-bniet uliedhe mizzew in gzo gew dotati in okkazzjonil
tag=-zwieg taghhom ghall-smmont ta' 2750 risal, oésia
OO0 kollox™. The testatrix, Carmelina pizzi, dicd on

the 2nd Decewber 1 56 and one of her married douszbhtors

Emilia Merla marricd Mifsud instituted an actlon against



her unmarried sisters (i.e. the heirs of her mother),
Tleonora, Vole and Hilda ilizzi. The actlon wag
instituted after the ovrescriptive period of 10 years
had almost elapsced (one day before the oxpiration of
the full period) and at a time when the value of the
immovable property, due to the bullding boom, had
increased considerably.

Bmilia Mifsud first claimed that the disposition
in her mother's will whereby she was excluded from
recelving anything (either as heir or as legittimary)
because she had elready receilved ample property as
dowry, was invalid because the taextatrix, could not
merely for this reason, cxclude her risht to the
legitim and disinherit her,

The defendantz in this action plecaded in defence
that the £750 dowry exceeded the non-disposable portion
which was due to the plainftiff at the timc of the open-
ing of successioi and =0 the toestamentary disposition
under discussion was not null.

The ¢ivil Court on the 24th April 1968 decided
that the money Tmilia rifsud had received (£750) could

constitutlion

@}

not have been given as dowry, because th
of dowry must be made by a public deed otherwise it is

null and, moreover, could not have becen a donation,
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because a donation of a substantial sum must..De also

made by way of a public deed (Section 1847 Civil Code).
However, on Appecel 1t was shown that infoct there

1 a public deed granting a doneation in coatemnla-

(‘Ll

existe
tion of marrisge. 30 the First Hall decided: "Ghalhekk

sal-gurnata tal-likwidazzjoiil u hlas tal-legittima in

natura l-attricl hija komproprictarja mal konvenutl
fil-benil kollha ereditarii, skond il-quota lilha
atsribulta mill-ligi. Dana l-principju ... jidderiva
mill-fatt 11 l-legittinmerju la huwa eredl u angas
kreditur tal-credita’ huwa bigs ghandu porzjonl mill-
benl tad-decujus 1ilu rigervata mill-lisi u ~halhekk
is-sugrerinent 11 I-legittima tisl sodisfatta b'aumont
liquidat, flok in natura hija kontra 1-ligi™.

The defendan*ts appealed aad the Court of Aopeal on

P

the <lst February 1069, in line wl1th the Tirst THall,

decided that:

nid-dispozizzjonl (tal-testatrici) in kwilstjoni
mhux biss mae ghendiex ebda effilacja inguantu teskludi
lill-appellate mill-legirttima, lmmua angas shandha ehda
efficacja inquentu tghid 1111 1-legittima taghha ga siet
sodisfatta brdak 11 hadet bhala dota u dan peress 1111
d-dritt, legali tel-attricl ghal legittima ma setax jisi

eskluz ghar-ra unl espressa fid-disposizzjonl u
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l-kwist joni jekk il-legittima dovute 1lill-appellatil
glet sodisfatta jew le brdal 1i liappell ~ta ga hadet
tiddipendl mill~likwidazzjonl 11 shad trid issir skond
il-11igz1".

The Court of Appeal did not pronounce itself on
whether the time for the valuation of the cstate of
the deceascd, for the purposes of the legitim, was
that of the opening o successioin, or othorwisc,

The Appeal Court in & Jecree dated 3rd oy
1969, appointed Dr. gerbert Ganado as a legal re
on this matter, stated th~t while he was positive that
the Court of agppeal considercd the above meationed
testamentary disposition as null and without any.
effect on tie basis of the plaintiff's claim (1.c.
that the testatrix could not order thet *he plaintiff
be excluded from her right of legitim and from the
inheritance and so this exclusion is null and void,
an also that the above meationed testamentary dis-
position is without any cffect once it implies that
the legitim due to the appellant must be considered as
having alrcady beeir satisfied by whot she got as doiry,

it 1s also logical tha: the testamentory disposition

tghell-finijiet olira, jekk hu il-has,tesisti u zhandu



- 110 -~

ikollha effikacia sakemn dawn 1l-Ffinijiet i1kunu kom-
patibbili mal-ligzi". So much so that 1f such a dis-
positlion exists 1t cannot be declared non-existant (as
though it was null becausc of some lezal formality) and,
once 1t exists, one must examine what force 1t has.

It is a fundancntal principle in the intcrpretation of

7111s must be interpreted

[53]
=
O
U’\
e
T
‘.—I
[ 9]

wills that, as far os
in a way thet they be effecti ve ~nd that the tostator's
wishes be carried out. The testanentary, disposition
in cuestion, as was rivh-ly pointed out by the Court,
"ghandha 1-lokuzjoni ftit u xejn inflelici®™. From an

testamentary clause one

(X7

objective examination of thi:

5
—td

concludes that the testatrix had o double intention:

-

¢

Firstly, she wanted thet the marriced daushters keep and

1

consider their dowry as ooymaent or the legitin, and,
ccondly, ag o consequence to this first inteation she
ranted that ‘her .orriod dow htors, once bhat they had
already got their dowry as payment of thelr legzitim, be
excluded frox any rijhts to a legitim and any participa-
tion in the inheritance,
Dr. L. Ganado 1in his report also states that while

the first intention 1g valid at law cxcept for the foct
he portion duc

thot 1€ the dowry docs not satisfy all t

as legitim, the legittimary Las a risht
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in kind (vide Znrico Vassnllo vs. (Gluseppe Mallia),
the second 1ateation is null and without effect, because
only the liquidation of the estate and of the legltim
determines whether through the dowry, thce légltim was
satisfied or not.

Therefore, Dr. Ganado submitted that, for these
reasons, the te:tamentary dispositions must be conside PCQ

an assignment of dowry and as such a means of payment of

the legitim due,

("i‘

So the Pirst E2ll had decided thet the testamentary
provision was null, In my opinion, this was a wrong
Judgement and of very little significance because 1T T
say thaet my son has already taken what he 1s entitlaed to,
T am mcrely repecating what thie law snys - so, suvely

the Court cannot say it i1s null pecause I o™ repesating
the law. But the Court said that there i1s thc obligation
of leaving the legitim to every ci:ild. But the legitinm
does not imply the legitim at the moment of the will
‘because all dountions —ade before so towards and are con-
sidered on account of the right of legitim. So, in my
opinion, in this case, the married dausghtor still had to
sce what she rececived during thelr mother's lifetime to

sec whether 1t was cnough to satisfy the legitim or not.

Therefore, 1t is rather unreasonable to say that such
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3.

a clausc wasg invalild becauée what the moticr was actually
saying was that the ri ht of legitim had already bcen
satisfied. It is truc that a subsequent valuation may
show that a balance is still due and that, thcrefore, in
actual fact the legitim has not been totally satisfied,
but this does not mean that the mother intended to deonrive
the merried daughters of their right to the legitim,
£ However, the real difficulty which the Court had

to face in this case was thet relating to the valuation
of the property. Infact, Emilia Maria sive Mollie
Mifsud had also asked the Court:

"1 bigl likwidata ... il-komunjoni tel-akkwisti

11 kien hemm bejn Lo e Mizzl u nmartua

Carmelina Migzzi ... Li jigi likwidat l-assi parti-

kolari tal-istess Carmelina armla Mizzl.

i tigi likwideta favur l—attrici l-legittima 11

immisse mill-wirt ta' omuiha'.

As mentioncd previously Carmelina Mizzi died in 1957
and»the action for the Loitim was maié in 1987 before
the 10 ycar prescriptive period elapsed - that 1s, when
the building boom was at its best. Infact, one plot of
land which in 1957 was valued at 2400 becausc 1t was let

at 45 per annum was sold by the heirs for £0,000 - so

the position had clearly changed.
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wormally, one would not advise a person to buy
propaerty burdened with a claim for lezitim, but durlng
tlic boom people took risks and, as a matter o
plot fetcned this lar-se sum of money even thousl there
was such a clasim. One con prevent such a sale by asking
the Court to appoint a judlcial sequestrator, but here
the pleintiff took almost 10 ycars to consider whethoar
to élaim her rizht of legitinm or not and had put in the
claim preciscly because the value of 1.avable property
had increascd astronomically. “then 1n 10 years one does

not decide to claim, orwally it means that one h

]

o

)

accepted the situation - but doce thigs mean that the heirs
cannot sell any »nroperty of the inheritaace ?

The plaiatiff claimed that the valuatlon should be

made on the basis of tl.e markcet price existing at the

time of the law suit. The rcoson for thils was the

1

obvious 1ncrease in the valuce of immovable property

and ther.fore ti.ere was a vast differcnce 1n value

betweon the property as cexisting at the time of the
opening of the succession and that prevailing at the time

of the law suit. ©Qn the other hend, the defendants
claimed thet the valuation should be based on the market

price existiny at the opening of the successlon.
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VALUATLOL ACCORDINIG TO TES VALUE AT TEL OPINL/G OF

SUCCES5T0:T

The Court decided that the valuation should be

based on the market price existing ot the openiag of

succession., If after such valuation, it is found that

the legitin has not been fully setisfied,then the

a fraction of the

{""’,.:2

balunce sould be computed by takin
value =t the time of ‘the valuation (in this case the
valuation was affected at the time of the lawsuit), as

2o
L

would be due.at the opening of succession. Thus, 1

cT

r
results thet 4 of the legitim hos no£ vet been poid the
bal nee duae to the legittimary >wodld be 4 of the value
eX;Sting at the time when the claim was made and not
¥ of the value existing at the timé of tre opening of

| A _ |
successlion. Thus, on a house which at the time of the
opening of succession was valued at “~,OOO the 1eg;tti~
mgry,fin the above example, wbdid heve a rizsht to £500,
but if al the time when the claimnis nado the value of the
house has-increased to £4,000 the 1égittiméry wéuld Still
get 4 of the higher value, that is, £1,000. From this,
it can be clearly seen that problemskof valuation will be
even greater the more time elapses‘amd for t)lS;fPMQOH

the period of 10 years allowcd by law for claimins the

legitinm is far too long.



- LLb -

Tn +i.¢ casec Avv. vVassallo vs. (. 7allia (12)
(cited also by Dr. 1. Genado in his "perizia legale®
relating to iMifsud va. 1izzi) the Court of Appcal on

ha

_ri"

the 24th February, 1930 dccided

o
[

"Al beni losciati al legittimarlo in saldo o accoato
della sua legittinma si deve attribulre 11 valore chc
avevano al tempo dell'apertura della successione -
perche' in quel aomento ebbe luopo 11 passa cio della
proprieta' dei detti titoli a foveorce dell!
appellante, per cul 1o vietu' del principlo

'casus sentit dominusg® le flattuazzioni nella
cuotazione Jdel valore degli stessi in plu' 2 in

-

e
e

-~
X

meno, dove essere sofferto dal proprictario, clog!
fappellaate™.

Tn this case the Court decidoed that the valuation

Y
-
S
97

ought to be carricd out with refercnce to the csta
value at the moment of the opening of succession for the

rcasonthat the decuius had left all his 1mmovw'1o DYOPCT .,
to the heirs and had cnly rescrved for the lesittincry
his novables. The problen whether this is posasible, has

already been discussed in Chapter 2 ,

(12) Collected Cases: Vol. XXVI, I, 4C&1.
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. in (. vella ve, G. Pugeja it wos held by

oo -

[ ~ e e -, ) by o797 4+ ‘:3"‘ >
the Court of Appeal on the 10th December, 1973 that:

wantu ghall-valutazzjoni tal-boni in konnessjonl

mad-determinazzjoni tal-porzjonl legittime, 1l-Qortl

o o o 11 A:gilf:ll“

tahseb 11 m'ghandux 1lun

finijiet tal-operazzjoni prelininari ta komputa 11 hi

~

r-riunjoni fittizja tal-assi ercditarju in kwentu

diretta ghar-rilkostruzzjoni tal-patrimonju kollu tad-
decujus, ... bilfors wiched irid jirriporta ruhu ghall-

valurl fig-amicn tol-enertura tas-successjonl toaut "ot

rilevanti tal-liszi relativi ghall kollazzjoni. Dan 1l-
principju jesawrixxl ruhu firl-Tfissazzjonl tol-kriteriju 11
chandu Jigl segeit ghaoll-kolkelu tol-valur tal-cssl u

tal kwota tal-legittima; izda ekl rpl-le~ittima as gietx
sodisfatta u, trottando 1 ta' benl n-natura (hux flus)
ikionvertit ruhha, fil-kazilijiect foijn dan hu konscentit
mil-1ligl; f1 deibt ta' kreditu fi flus, id-dritt tal-
lesittinarju ghandu bhala osgett “un bone reele™ u

L' 'aestimatio rei® hendha tkun riferite ghaz—zaion
l-aktoer OFlb poasibbli ghal pronunzjo giudizjall u tenut
kont ~hnalhekl: ta' xi sopravvenuta svolutazzjoni moooctarja®.

(vide Collected cdases: Vol., TXvII, I, .51 o2ad 3cicluna

V. Imeli 5.5,.1907).
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Therefore, turning to Wifsud vs. Nizzi the judge
was asiked to appoint an arciititect to value the property
at the time of the opening of succession. If, for

example, the property amounted to £4,000 and there were -
b £ 3 ’ L

(B

7 children the legitinm is of the property, i.2. £2,000;
each child has a cleim of lezitim of £2,000 division by
7, 1.e. alaost £300. The Court said that to decide

whether one has a rizht to the lezitim one must look at

the time of the opening of succession and if on the

1

ot

valuation of the property at that time the legittimary

(v

has becn fully satisfi@d in his risht of legitim he will
not take any morc, Ifi on the other hand, he roeccived
less, then he is centitled to the balance and 1t - i3 here
that difficulties arise. Thus, if the legittimary had
received £1000 as donation and the'legitin should have
been'£i,200 the legittimzry has a right to receive the
balonce of QZObo In the abovemcentioned casc the nlain-

tiffs said they had the rizht to claim 1/14 (because they
were 7) i.e. % of 1/7 of the property in kind and the

claimed that out of that 1/14 one deducts the £1,000

they had received and claim the balance. If the pro-

perty had increased in valuc 1t would result that instcad
of the 2200 balance still duc they would be entitled to

much more,
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The defendant,lon the other hond, claimed thoat
they ouszht to get £00 worth of »nronerty at the moment
of tLe opening of succession, that is, if the new valuc
of the property has increascd to, for example, £13,800
they should g2t 1/84 of the property.

These problems can create various difficulties.
Thus, one may be faced with thc chse where the heirs had
sold property at £800 not knowing at the timé whether the
llegittimaries were poing to put forward their claims. The

legittimaries discover at a much later date, for examhle,

9 years afte

3

the sale, that they have a claim for lezitinm,
and when the problem of valuatio arises it is found thét
the property had it not been sold, would fetch £20,000.

If the legittimaries clalm their.legitim should b

valued at the time of the judgement 1t would mean that

the heirs will evéntually have to pay the legsitim out of
their own pockets and therc may be cascs where ‘the heirs
could nat have known that therekwas a clain of legitim

such as where the legittimary had becn previously absent

u*v

o

from Iialta nnd before 10 years clapsce he puts in an

V]

appearance to claim his rishts. Today, with the lar.c
numbor of Maltese emigrants, the possibility of such

case arising 1g morc probable,

This proble. of valuation could have more obvious
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repercussions due to the new rules re:ulating valuations
which =zre sot out in scection 11 of the Death and Donation
buty Act, 1973. Herc, some rules of valuation may result
in a higher or lower valuoc belns given .to property than
ias the case beforchand. Thus,.where the "dominium

directum” was previodasly valued by the C&DltallZQLlon
of 1 year's ground reant at &, it is now valued at 8¢

(Section 11(8)(a)). Thesc new rules can therefore very
well effect the value of property which had devalved on

the helrs before the Act was passed vhen the elaim of

973 but within the 10 year

-
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ARAT ST
The loegitim, as was already poianted out, is fully:
guaranteed by law, beinz a right due 1a full ownership,
unburdened and calculdted over the whole cstate of the
decujus after all debts and funcral expenscs have been
deducted. Thus, the noﬁ~di8posable portion is safe-
guarded in a way that the le”lttlmury is ensurcd of
receiving hisg legitim in full out of this-portion° In
Tact, from the nature of this rizht emerges another
‘important coitsequence whitchis found established in
section 684 by which testamentary Jdispositions cxcecding

the disposeble portion, are abated (viz., "ghandhon
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jitnaggsu” in tle pwaltese text) and limited to this
portion, at the time of the opening of succession (13).

Thus, in A. Micallef vs. G Grech, of the 30th March,

1936 (14) the Civil Court stated: “'Meta 1-lcgatil

ghar-riduzzjoni tashhon fil-porzjonijiet mehticga biex
tigl sodisfatta l-legittima leza™. However, 1t aust e
added here that the demand mentioned in this Section 684

t

8]

be mode within 10 yvears Trom the oneninz of succes
1on (3ection 384 and sub-sectlon 1 oi 3cction 38853) (1&8).
Therefore, 1f on computation it results that the

by the testator by way of donation

(ol
5
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(0]
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excceds the disposablce portion, tils property is added to

the remnsining estate: that 1s, it 1s recoverced from the

(13) vide: C(ollected Cases: Vol. XXV, II, 447: V. Serra
vs. R. derre ed. First Iall: 12.10.1923 3, axd Vol,
XIX, I, 58%: . Borg vs. M. Borg: Court of Anpeal:

S

300\)01" 60

T

(14) colliccted gases: Vol. (XIX, ITL, 1048.

(18) (Collected Cases: Vol. XYIV, II, 171: 27.4.1920:

roo

ot

. Cachia vs. Dr. R. Neoudi,
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doneces and so nuch of it as 1s necessary to reinstate

-

the legitim is given to those to whom the legitim is due.

As a matter of fact, the persoas to whom the legitim is

4

¥

due arc entitled to the action for claiming he legitin
or eny other portion of hereditary property gziven by law,
and to this subscquent aption for abatement of testamen-
tary dispositions exceeding the disposable portion -
these actions are a meang whereby the family's rights
are protected,

The action Tfor demanding the rcduaction above
mentioned belongs to those whose rizht to the lezitim or
"legittima portio®" has been sct aside by donations or
testauwentary dispositions exceedins the dispo:able
portion., TIn fact, the Civil Court on the 30th June,
1891 1in the case . Caruana vs. (. Micallef (13) stated
that:

“"la riduzione della dlsposizionl testamentaric,

ecccedenti la porzione disponiblle, puo' esscre

domandata a coloro, a profitto del qualil, la legge

fo la riserva, ma cuacst'azione non ¢' loro conferita

se non nella qualita' di credl, 1 quall perciot,

(16) Collected Cases: Vol., XII, p. 708.
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agiscono in virtu!

-
as

n

The consequence

such dispositions are declarcd null, but only a

arising

di un diritto, che in loro

ce non appena 31 apre la successionnet.:

)

his action 1 that

L)

S

far as

of fact,

they exceed the disposable portion. As a matter
after Section 887 states that: wihere the value of the

dona tions exceeds, or is cqual to, the disposable por— .

Ry

VoW

tion, all te
the following
t

exceed either the disp

thorepf after

amentary dispositions shall be ineff

-~

ectual®

section adds that where such dlspositions

osable portion, or the residuc
deducting th. value of the dontions, they

shall abate proportionately without any distinction

between heirs and legat

ees - however, where the testator

has expressly declared his intention that a disposition

shall be carried out in preference to the others, such

preference shall occur,

[

W3

abate except in the ca

and such a disposition shall not

¢ whers the value of the proparty

included in the other dispousitions are not sufficient

to make up the share re

served by law (3ection 689) (17).

(17) vide Collected Cases: Decision 181: Vol. ¥I
p. 608, mirst Hall, lst June, 1888, }. Scicluna
vs. A, Cini,
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The actiloil for abatement 1s divisivle and may,
therefore, be oxercised by each of the persons eantitled
to it for his or her sharc. QOnce this action is not
a personal one, it may be exercised by the heirs, lezo-
teces or assignees of hercditary rizhts of the persons to

belonzs to the

ot
&)
-
[©]
&)

whom this action is competent. I

©

creditors of the said person.

This action may be exercised aginst any person who
may have benefittéd 5y the dispositions or donations
made in excess of the disposable portion - such as heoirs,
donees or legatecs.

Moreover, the action for rceduction or Tor recovery
oy bo brought by the person to whom 1t 1s competent,
against third partlies in possession of the immovable

mroperty forming part of the donations and alicnated by
the donees, in the same manner and in the same order as
1f azainst the donecs themselves, but not until the
plaintiff has first discussed the donees. But as for
movables, the action may only be directed against the
heir, donee¢ or legatece, cnd i1f the property has been
alienated the plaintiff may only recover its valuce froro
the said persons: nokrcql right attributes the "droit

de suite® in respcoct of movable property. Infact in

Gravagna vs. D'Amico it was stated that: "Il legittimario
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ha pure la rivendicagzione delle cosc ercditarie dalle

mani deil terzi possessori della sua legittima®.

LIQUIDLTION OF B3TATHE:

Whethier or not the testamentary dispositions or
donations cxceed the dilsposable portion can only be
deduccd after the liquidation of the dcccased’s cstate.
This 1s & subsidiary practicol conscquencs, (the -
principal one being the action for abatoment itself),
ag one nust ot forget that the legitim 1s a portion of
the said property. The cstate is divided into a dig-
posable and an non-disppsable portion, and then the

plaintiff's legitim is established. This preliminary

5}

Y

enquiry is carried out in two stage

G

In tie first stagze, the deceasced's estate is re-

) 1.

instated and this implies that all the testator's pro-
perty is Tformed 1n one bull after deducting the debts
duec by the est-te; then, that property disposed of by
donaotion is fictitiously added end finally the heredi-
tary property. is valued,

J

It must be pointed out here that Section 686

i

provides for the case where the subject of the donation

perishes before the donor's death. It has just been

63}
(=
o
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the property disposed of by donaltion is

fictitiously added, however, whoere the thins doacted has
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perished without the donee's fault, befors the donor's
death, it shall not be included in the bulk of the pro-
perty; ntherwise, it shall be included (Vide: Vol. IXIV,
IT, 171: 27.4.1920: ¥M.Cachia vs. Dr. R. Naudi).

Tn the sccond stage, any property received from the
testator, either by w1ll or by donation, is imputed.
Imputation means the fictitious addition of any property
received during the lifetime »f the decuius, It is fic-
titious in the sense that whea computing the full value
all gifts previously given are considerced as part of the
cotate but this does not mean that they are actuclly
returned into the estate. In simple torwms, the wholce
estate of the decujus would be all fhat property which
the deceased Lad at the time of hi~n death plus any pro-
perty which he would have had, 1f this 152 not been pre-

viously disposed »f by donation.

MODE CI PAYHMIRNT O THI SXCu35 OF THE DISPOSABLE PORTION
The action of abatcment gives rise to other practic.o.
effects. The most important consequence is thot the
defendont must restore to the plaintiff what he roceived
in excess of the disposable portion. Once the portion
reserved by law 1s due in kind, so also abatemont is

Wl

effected inkind.



Also, according to Section 690, where the excess

cannot be separated conveniently and without injury,
tlic defendant may pay in cash the amount due.

Again 1f the property subject to abatement has
been alienated, the heir, lezotec or donee nmust restore
its value; however, the plaintiff can still sue the
third party in posscession in respect of immovable pro-

perty, but the latter haos the benefit of discussion.

JUDICIAL COST5 AR BORI™E BY EmIR

A further practicel consequence arising from the
nature of the right of lezitim, wi.ich right is due in
full ownership, unburdened and in no way indebted, 1s thaﬁi
all judicial expenses incurred by the legittimary, when
deciding whether to accept the inheritan e or demand
the legitim, are to be settled by the heirs. This
principle, enuncioted by our Courts, is based on the
other important principle thot the lesitim is due un-~
burdened and unencunbered. This guarantces that the les s
tirary. receives his legitim in full without anvy de-
duction whatsoever. A case in polat is Tabone vs,

Dimech (18) decided on the 17th March, 1920. Here,

(18) Collected Cases: Vol. X{Ov, I, 4465,
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Court of Appeal stated that:

"Le spese giudiziaric erozate dal legittimario

contro gli eredi per la liquidazione dell'asse per

conoscere sc¢ si dcovba accettare l'eredita' o

ripudiarla ¢ domandare le legittima, devono andare

contro gli credi stessi™ (Vide also Camilleri vs,

Sepmut, 5.3.1920, Court of Appeal).

Another instance was tiat of a creditor of the
ased's estate who besides suing the heir sucd also
legittimaries for any intercst they miszht have.
¢ivil Court (19) dccided that:

"B111li 1-legittinarji ma humicx eredi, u kwindil

huma ma huniex kontinwaturl tal-persuna tal-mejjet,

1-azzjoni ghall-pagament ghardha tigi dirctta biss
kontra l-eredi, ninshajr in-necosssitat 11 Jizunu
prezenti fil-kawza l-legittimerji, b'mod 1i, jeik
il-kreditur iharrek anki 111 lesittimarji, dawn
chandhom jigu liberatl mill-ogservansza talmgudiézju
bl-ispejjez kontra l-attur kroditur ... u shalhelkk
ha biss ghandua jbati l-ispejjez taghhom©,

Therefore, onc can sce that this rule does not

(19)

o

Collected Cases: Vol., XLIIT, IT, 834:; 14.1

1959, 14, Attard vs. G. Meilak,
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apply only to the heirs but at time, even creditors
themselves may have to bear the judicial costs,

PERICULUM RIEX BEFORs ASSICHTIT OF LaGL T

Another practical consequence 1s that when the
portion of legitim due to the legittimary is assigned
to him, he has a right to find his portion of the pro-

perty as the decujus had left it and the risk relating

[¢¥]

to tias property falls on the helrs, except in the case
of extraordinary demages for which he would not be

liable at law (20).

A STRICT DIVISION BETYEEN TiHE STATUS OF HEIR AND THE

STATUS OF LEGITITNARY

Another important rule arising from the nature of
the ri;zht of legitim is that the testawmentary helr can-
not dszmand the legitim instead of the inheritance, but
he must first renounce to the inheritance and keep his
portinn of the legitim. 8o, when asking for the liguida-
tion of the lezitim due, 1f you happen to be a testamentarvy

heir, you must prove that you have actually renounced to

jolt

(20) Vvide Collected Cases: Vol. XXXIII, I, 472 an
also Mifsud vs. Milzzi supra (Court of Appeal:

14.12,.1978,
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the inheritance but reserved the legitim; if this is
not proved, this action "1i tkun imposta hazin, tibga'
intempestiva® (21).

Morecver, in another case Barron vs. Muscab (22)
decided by the Civil ¢ourt on the 8tk January 1935, it
wags decided that-

shandu 1-jedd ghal leglttima jichad 11—~

"Jekk min 7
wirt 1i minnu gejja 1-lezittima, huwa jzomm id-
donazjoni jew 1l~l¢sat lilu mholli jekl ukoll dina
d-donazzjoni jow dana l-legat Jjlswew aktar mill-
legittima, sakemn b'hekia ma titmesx 1l-legittima
11 tisthogq lill-haddiehor. Chalhekk jista' Jigi
1i, br'sahlia ta' donaozzjoni jew ta' legat, min
jichad il-wirt jigl Jkun ha i-jed minn min ikun
lagat 1-istess wirt, u Jana ta' l-~""2r chda jedd
ma jkollu 11 fug hekka jitniffes sa kemn ma thkunx
tnaqgsct il-lesittima 11 tisthogqglu skond il-lig1®.
Thercfore, the heir who renounces to teutamentary

succession has to in his note of renunciation, rescrve

to himself the legitim or othor sortion of the cstate

(21) c¢ollected Cases: Vol. XXIT, I, 423: Court of

Appeal: 25th November 1946, M. Azzopardi ve.

A. Mangion,

<o}
3
o

(22) Collected Cases: Vol. XXIX, II, 1
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which, by law, beloags to him, This right pertains
to the lezittimery only when, the heir has not accepted,
whether expressly or tacitly, the luheritance which
devolved on him.
"IL'accettazione e! tacita quando 1l'erede fa un
atto che suppone necessariamente la sua volonta!
di accettarce l'eredita' ¢ che non avrebbe il
diritto di farce, sc¢ non nelle gualita' di ercde®.
Infact, in M, Bllul vs. 7. Vella zaamit (23) .
delivercd on the 29th October, 1913, the ¢ivil Court
decided that the judiciel acts made by the plaintiff
without any protests or conditions, constitute in them-

=]

lves a clear acceptance of the testamentary disposi-

—
b

[e]

tions made by her parents.

Morcover, 1in M,Ellﬁl vs., J. Colelro (24) 1t was
gtated by the Court of Appeal that it is now a well-
established principle in our case law that in order to
osk for the liquidation of an inheritance @s a prior

"

step towards its partition, it 1S necesscry thot the

oD

plaintiff be an heir, or at least a legittimary; so,

(23) Collected Coses: Vol. XYIT, 1T, 114.

(2<) (Collected Cgases: Vol. XLIII, I, 197,
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who has not yet declded whether to actept the inheritance,
or to refute it and to accept instead of it the lesitim,
cannot make an sction for the liquidation of the inhori-
tance. This results from the fact that he can neither
be considered an heir nor a legittimary (vide Vol. XYYI,
I, 63; XXXI, II, 385; 0TI, IT, 147). A3 for the lezitti-
mary, he cannot malzée the action beforce he has renounced
to the ilnheritance in an cxpress way as demanded by law
(Section 901 Civil Code and vide Vols. XIYIT, I, 423
and XXXVIII, I, 620.
As regords renunciotion of the inh@ritaﬂce,’it
was correctly stated by the Court of Appeal in Azzopordi
vs. Manglon (25) on the 25th November 1946 that:
"Ir-rinunzja ghall-ercdita’ mo tistax tigl prezunta
u ma tlstax 1ssir b'mod ichor hlief »er mezz ta!
dikjarazzijonil prezentate fir-rezistru tal-Qorti
tal-curisdizzjoni Volontarja fil-Gzira fejn 1d-
decujus kien jogghod®,

Therefore, as can be scen, out of the nature of the
3 b

right of legitim arise many important practical coise=

quences which relate to diiferasnt aspects of the subjcct.

(258) Qol?cct@d Cases: Vol. X{XIT, I, 423,
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THE NATURE OF THE RIGHT OF LEGITIM

IN FOREION LLGISIATIONS

Tne notion of legitim is not something exclusive
to Maltese Lew. There arc numerocus foreign Civil
Codes which have analogous provisions. These are
similar in the sensc that they all seck to provide a
certain amount of protcction for persons who have the
strongest clalme over the cstate of the deculus., It
ig when examining the exact nature of the right of

legitim in various laws that dissimilaritlies may arisa,

The 1942 Ttaelian Civil Code in Article 538 mon-
tions the pcrsons who arc dcencd to have a clalm of

legitim:

"Le personce a favore dolle guall la legge riscrva
una quota di credita' o altri diritti nclla successione,
sono. 1 figli legittimi, gii escendentl leglttiesl, 1

figli naturall e 11 coniug

ey
J\

A1 £igli legittimi sono cquinarati 1 legittimati

¢ 211 adottivi.

I < I )

A Tfavore del discendentil del figli lesittini o

P_J-
he

el

naturale, i quall vengono alla successlons in 1uogo

di questi, la legge riscerva gli stessi dirlttl che sono
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riservatl @i figli lezittimi o naturali®.
Therefore, as in Maltese Law those haviag a cight

legitim arce the l:zitiucte children, legltimate

ot
O
Lo g

ascendants, illegitimate children and the surviving
spouseé. One immediately notices that in Articlc 536
the Italian legislator uscs the words “una. quota di

credita'®, that is 'a sbharc of the inheritancet. Infact,

fanl
-

he naturce of the risht of lagitim in Italian law was
neld to be as LOllOWS: “Ta legittima ¢' quota di
creditat salva 1'ipotesi delliart., 540" (Cass. 14
dicembri 1944, n. 481, Foro it., Repn. 1943-45, voce
Successcone, a, 69). Article 540 refers to the usuiruct

of the surviving spousc who according to the “Codice

Civile Annotato con la Giurisprudenza della Corte Costi-
tuzjonale della Cassasione ¢ della Magistrerhure 3Supcriori'
(1) is a lcgatece. it 1s held that "I1 conjuge superstite
e' un legatario c¢x legze con usufrutto diffuso pro quota
su tutto 1l compendio ereditario ¢ sul tutti i singoll

L~
L

beni che ne fanno parte filo a quanio non sia stato
concentrato su benl determinatl o sodisfatto o commukat

In the Ttalian juridical avatem the main guldceline

on which succession occurs ig the will .of the.-dcceased

(1) A. Torrente, 4. Pescatore, C. Ruperto: p. 339,
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oxnression of human velition
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which "la successionc legittima™ has the function of
supplementing the will where this is lacking. This
"pnecessary" succossion limits and corrects the testo-

ute a limitation on

3

mentary volltion in asg much @s 1t
the power of disposing wmortis causa but it does not

imply a title over the property. Therefore, the legitti-
wary does not participate in the co-ownership of the
inheritance (2£). One case decided by the Corte di
Cassazione (11 marzso 1968, n. 699, Giur. 1t., 1958,

I, 1, 1492; and repcated 1u ga8s., 11 dicembre 197
3605, Giust. civ., Mass. 1971, 1947) stated thot when ti
deculus has distributed by way of testamcontary dispositions,
whether by universal or singular title, of 2ll his pro-
perty, the legittimary does not vparticip~t~ in the co-
ownersghip of the inheritance (Mcommunione craeditario®)

by the simple fact of the oponing of successlon, because

e has not been called into the succession, and the dis-
pogitions, cven though impinging on the reserved portlon,
remain valid until such time as they are iumpusnzd by the
action of abatement. The legittimary, until the action

has been exhausted, can nelther realise his rizht on the

(2) Codice ¢ivile apnnotato, p. 337,
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remaining property, nor demund a portion of the same
property. Thus, it can be seen, at the very outset

that the nature of thisg institute 11 Ttalicn law 18 that

In Roman Lovw, in thiz ore-Justinian period, the
amount of logitim duc to descendants was fixed by law
at a guarter of the deccased's estate. The Italiaon

Code of 18355 =adopted the same aystem, but the 1942 Cole

now states that one~half of the patrimony of the parent
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£ the leglitimate child 1f therc

=
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only one child, and two-thirds 1f there are more than
one -~ art. 537 (3). TInfact, in Moltese Law the poriion
is of once~third or once-half part of the deceased's pro-
perty dependiag on whethor the children are four or more.
Azaln, in Art. 538 of the Ttalian Civil Code the
legitim in favour of ascendants, when the deceased has no
similar to Section 556 of the Maltesce Civil (ode.
As regards the naturce of the right of lepitum

4L

Vittorio Polacco in hisg book "Dellec Successloni® (4)

(3) The Italian Civil Code: Translatced by M. Betramo,

G. Longo, J.¥. Merryman, p. 103,
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el diritto comunc si agitava la questlone se la
legittima avesse natura di qguota bonorum che non
attribulsce carattere de erede al legittimario avonte

gquasi una ne 41 creditor, 0 se Lavece

vera quota di eredita decondo 11 diritto Justinianceo
pare piu fondata la prime oplnione, donde deriva,fra
1'2ltro, la coosequenza che 1'obbligo di rispettarla si
consideri solo guantivamentce ¢ non gqualitelivemente.
Esplilcita nel senso che la legittime non fosso quota
creditaric era la citata logge toscana del 18 novembre
1814 {Art 17 sotto 11 Titolo della logititima) benche!
per verita' non tutti ne applicassc i corollari. I
codicl italiani preesistenti al nocvoro non decidevano
1a questione,  Si lesgzeva beasil' nel Codice parmense
(Lrt. 549) ¢ nell
' dovuta 1in pilena propricta', wa non era detto a qual

el 3 oot - " - aor 3 5 gy
f2 invece, ¢ nel senso diamentrolmente

opposta aella legge toscana, 1'Art. 308 del nostro Codice

™

(that is, the 18865 Ttalien Civil Code) 11 guale non si

3}

accontenta di dire che essa c¢' dovuta in piloena

b
&

me commincia dall'sffermare che la porzione legittimn

broprietal,

quota di eredit o Il chic ¢' pzrfettamcente consentanco
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o]

al carattere di assegnazione legale di una quota part
del patrimonio",

From the nature of the lsgitim being “portio.
hereditatis™ derdive moany consequences amongst which
are that the descendant with a right to a legitim must
follow the rules of collation and imputation and the
legittimary 1s the person obliged to pay off “pro rata®

one of the most obvious

€3]
[
(44

the debts of the estate. This
differences between Icalian and paltesce law becouse under

the latter the legittinma

=3

v is not burdened with any debts

o

of the estate but it is only the heirs who have to boar

(o
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guch

in the 1w of Justinian, the legzitin
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was o right of succession by universal title - the
deceased could only institute the person entitled to the
legitim as his helr or disinherit him expressly; asain,
since by the law of Justinian childrecn could no longor
be excluded or disinherited without & lawful cause, the
testator could not but institute them as his helrs ot
least in reaspect of the lezitim. This systcem was
followed by the 1885 Italian Civil Code whereln

Art. 808 stated:

"Ia porszlione leglitiima e' quota di eredita’: cssa
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e’ dovuta al figli, discendentl o ascendentil in piuna

proprictat, e senza che 11 testatore posgsa imporvi

Under our law, on thic contrary, the lepitim is

W
o}

a "pars boliorun" and 1s, infact, as has already ber
scen, defined by 3cction 852 as "a portion of the pro-
perty of the deceascd which is saved by law to ... (5).
Now, as rcegards the portion due to the surviving
spouse the prevarling opiniocon is that 1t 1s "pars
hereditatis™., Article 540 of the 1942 Code stotes:

St P £ . Ty e - . Somy e e
"A favore del coniuge ¢' riservato l'usufrutto
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... 11 coniuge, in ¢uanto chiamato 1n una quota
drusufrutto, non sia da considerarsi com. legatario
dovendo piuttosto applicarsi le norme proprie della
vocazlone ereditaria., Agzlunglamo a quanto allora

che sc, con la dottrina dominante lo con-

siderassimo legatario, 1a rinunzia al suo diritto non
g

dovrebbe esser fatte nelle forme prescritte per 1'crede,

e richiecderebbe o meno l'oatto scritto ¢ transcrizione

i

) 3Stenciled Motes: Prof. G. Caruans, D. 1,000,

(
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secondo che nell'asse ereditario figurassero o meno benl
immoblili o ad essi assimilati. Ognun vede guanto cio!’
sarebbe incongruo, ¢ quantas incertezza ne derivercbbe

per i terzi circa la sussistenza o meno del diritto reale
dtusufrutto del coniuge. BT cil pare debba applicarsi

anche al coniuge non normé per cui 1l legittimario che

chicde la riduzione di donagzioni o lematl Tatti o non

coeredl debba accertarce con beneficio d'inventario

(Art. 584)"(

).

(2]

1

Polacco continues to state that this usufruct 1s
not lost by the surviving spouse on remarrings, except
in cose of a widow remarrying bofore the expiration of
ten months from the date when the marringe was dissolved.

The same writer also states that tiits usufruct davolves

on the surviving spousec by title of succession and that

3]

such spouse contlaues to ¢njoy 1t even after the childraen

%_
[y

1

nave attained majorlity or have been cmancipated (7).
In Maltese law the portion reserved in favour of
the surviving spouse ig always lost on remarriage.

A
A

i

s for illegitimate children the Italion Civil Code

(6) Successione Legittima B dei Legittimari, p. 117.

(7) Delle successionl - Vol. T. (1928), pages 239-40.



in Art. 539 reserves in thelr
acknowledged one-third of the

1f he leaves only one nature
are mor: than one natural chi
Therefors, this right of

with the

together

o130 of the nature o

howev the case of 1llegzi

el

legitimate children can pay
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immovahle property contained

a gust valuction (Art. 541).
FRANCE

Under French Law thoe ri

cortaln relatives a

other rcaserved portions

¢
LT

b re:

favour when they arec
patrinony of the narent
child, or one-half 1f there

the illegitimate children

abovementioned,

£ "portio horeditatish,

timate cihildren, the

~

hem off in cash or in

in the inheritance, upon

o
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SNE

ved in vour of

"aucceasion o' l'encontre

du testament®, thot i1s, succession agelinst the will,
According to the Prench ¢ivil Code there are three cate-
gories of reserved portions and these are, Tirstly the
portion reserved Tor legitimate descendants, secondly

that reserved for illegitim
the portion due to le~itinrte

notices

imrodiately

law, the surviving spouse hos

portion:

thet in 1

descendonts and thirdly

’1

ascendants. One here

rech La contrary to our

il 3

no - right to a resaerved
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", .. la presence du conjoint, ... n'est pas
cncore en droit moderne Un reservatalre ..." (8).
The reason given for such an exélusion is that since
the married couple have a community of property it is
deemed that the surviving spouse who has his or her
such community is sufiiclently satisfied
(Le Balle, 4834),
In French law the nature of these rescrved portions
is of "portio hereditatis™ and Ie Balle expressly states:
"la rescrve moderne a' l'exemple de la reserve

contumiere et a' Ia difference de. la legitime, ne coafere

pas au rescrvataire un droit distinct de celui d'heritiocr

soo (Le Balle, 480). This menns that the nature of the

N

reserve 1s eculvalent to the institution of an helr and

T

-

jny
v

same author adds:
"les Articles 913 et 915 indiguent incidemment que

la parte de rescrve est une parte de la succession, donc

une parte hereditaire; pour etre reservatalre, il faut
etre heritier ..." ., Article 917 is even more specific
because 1t subordinates the status of a legittimary to

that of an heir and that it is only in exceptionnl cases

(8) (Cours De Droit Civil, ILicence 4° annee (1965/58),

. R. Le Ralle, p. 483,
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thot such persons have an option. Article 917 lays

down s

"3i la disposition par acte entre vifs ou pa

testament est d'un usufrult on d'une rente viagzere dont

e valeur excede la quotitc disponible, les heritiers au
profit des quele la loi fait une reserve, auront l'optlon,
ou d'executer cette dlsnosition, ou de fairc l'abandon
de la propriete de la guotite disponible™. This Article
1s equivalent to our 3ection 358(1) which denls with the
Jautio Socinii vel cauldensis.

The legitim, therefore, being a portiun of the
inheritance, makes 1t impossible for the legittimories
to renounce the inheritance and preserve thelr reserved

portion., This is because the logittimary is considered

)

28 an hedir (). The position here is diametrically

r

lta where 1t is

opposed to the situation obtalning in
nossible for the heir, even thouzh boing specifically
instituted im o will, to renounce the inheritance and

presérve f1is-right of legitim.

Toullicr (p. 45 para. 108) clearly defines the

(9) Diritto ¢ivile Troncese, C,B,M, Toullier (1353),

p. 44, para 1006.
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nature of these reserved portions 1n the following term
i

"E' dunque una massima

<
o

O:
carte

[

che la riserva e'
una porzione erediteria, e che il diritto alla riserva

et un diritto ercditario, un diritto annesso alla
gualita' di erede®,

A8 regards the a

<

ascendants the guestion arises
whether they have & reserve

d portion when they
called to partlcipate in the inhceritance.

ara

not

This doubt
arises because when cstablishing t

hi¢
ascendants

e portion due to
in ge

neral article
oy

ol S C r‘"‘

91> does not exclude
sndants when the deculus hoag brothers

thelr descendant

g and sistars or
8. However, these ascendants ore
excluded because "... L benl rissrvatl a vanta zio degli
apcendentl, perveranno loro nell'oidine con cul 1o
1i chiama a succedere,

legs

£24¢
Dunque non pervicas loro alcuna
cosa se essl non gono chiamati a succedere ... Questo
princilpio si estende anche o1l ascendenti del primo
grado. In fatti, 1 gze

nitori non hanno olcuna riscerva su'
heni dei loro figli quando costoro lascicno

discendenti
perche' allora 1 penitorl non sono chismati a
(Toullier, p. 48,

succaodere”
para. 114), that 1s, ascendants must
be 1n the position of heirs in order to take the reserved
pertion.
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According to article 913(2) of the French Code
which was introduced by a law deted 25th March, 1896
the law was brought i1nto line with jurisprudence. Befors
tiils date there was no express provision regarding
1llegitimate children but the Courts tended to regord

such children ag having a right to a reserved portion.

U

Throuzh this 189% law natural children legally acknow-
ledged are entitled to a portion of what they would have
teken had they been legitimate. The nortion 1s calcu-
lated by teking into account the proportion between the
portion due to a natural child in case of intestate

succession and that which he would have rcceived in a

had he been legitimate (10).
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Like most other laws, German law provides that cer-
tain near relatives of the testator are entitled to receive
from the heirs certain benefits, if they have not been
appointed as heirs themselves. Therefore, one immediately
notices that their right is not o:
hereditatis™ os it 1s tho heirs who are obliged, at law
to meet the venefits reserved by law, to nenr relatives.

However, this 15 only so,as Tfar the relatives have not

(10) The Trench ¢ivil gode - Henry Cachard, p. 264,
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been appolnited helrs.

Germaon lew has adopted a different course from
nany other continental lows in thot the relatlves
passed over in the testator's will do not themselves

become heirs agoinst the will of the testator. Unlike

mon law does not

Trench, Swiss and Italian Law, ~cr

0

prevent tie testator from disposing by will of hi

EN

(@)

entire estute. However, tihc descendants, porents nnd

and spouse of the testator, provided they would be
intestate successors had not the testator made a will
exceluding them from successlon, are cntitled to €}

pflichtteill (compulsory portion), if in conscguence

P
)
0]

of T testator's will they are excluded from participa-

ing in the succession (11). There "ore, the nature of the

legitm in CGerman law is in the natuce of o right of

)

credit in favour of the descendants, parents =nd survi-

heir or heirs the payment of a sum o:
e-half of what would have been the inteastats share
of the excluded relative 1f there liad becn intestate

succession of the testator (Scction 2303(L) of the

(11) Manual of Jerman Law - Cohn, Vol. 1, p. 282.
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German Civil Code).

Therefore, this right gives no direct particpation
in any of the assets forminz vart of the estate, in other
words, it 1s not in the nature of pars bonorum as 1is

the case in ¥Maltese law. The one antitled to this right

the heirs pay him or her a sum
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Descendants hove a right to a compulszsory portion
to the extent only to which they would have been entitled

to succeed "gb intestato® to the estate. Where there

b

18 no suchx title there 1s no right to a compulsory portion.

If a party is entitled to o compulsory portion

but is appointed helr to a portion which is smaller

than one-half of hig or helr intestate share, he 1s
entitled to a compulsory portion of an amount sulficiont
to make up the difference (Section 2305 German Civil
Code). Also, the Code protects o person entitled to a
compulsory portion who hos been appointed ag heir but
whoszse share 1o burdened with restrictions (3ection 2308).
The compulsory nortion is calculated accordins to
the value of the cstate at the

death (Section 2311). According to Section 2317(2) the
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compulscry portion can be trensferred both inter vivos
and by way of succession. This principle 1s not S0 be
found in Maltoese law becau:c with the exception of
marriage contracts in which stipulations on future
succesalong are permitted, the legitim in Maltese low
is always due at the opening of succession. Perhaps

a similarity can be drawn from the fact that although
the legitim in our low cannot be trsnsferred during
the testator's lifetime yeot the law itself in 3Sectlon
657(4) states that "The person to whom the legitim is
due shinll impute to it all such things 28 he may have
recelved from the testator ...". However, since
Germon law looks -t the whole cuestion from the polnt

of view of a sort of lesgal payment, such payment is

allowed to be node at any time.

The Austrien Civil Code (12) in Article 762 under
the title of "Necesnary heirs", states thot:
"The testator is obliged to provide in his last

disposition for his childpen or, in case therce are no

children, his parents™. The following article defines

(12) vide: The General Cilvil Code of justris, Paul L.
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4

the words 'children' as including also the grandchildren
and the great-grandchildren, and fparents' as lnclusive

of @ll the grand-nparents Furthermore, this Article

AThere 18 no distinction in this regard between
ooe legltimate nnd illegitimate, provided a defined

exists on behs1f of

o)
6]
[$]
R
@]
paie
)

ntestate suce

}...:.

right of
such persons?,
Therefore, it can be scen at the very outscet that

those having a right to the compulsory portion (Pflich~

children and the ascendants, and there 13 no mentin
whotsoever of a portion pertaining to the surviving
spouse. As a matter of fact referonce to the surviving
spouse is on.y made in the last article 796 which spcci-

fically statces that:

"A spouse is not entitled to a compulsory portion,

but as long as he or she does oot remarry he or she is
entitled to a decent support, unless this support is
provided by his or her intestate portion or by another

mode of maintenance set forth in an agreement or a

last will ...%,
Now, according to Art. 744 persons hovinsy a right

to the compulsory portion are called with rcespect
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thercto, the 'necessary heirs'. Moreover, these rela-

tives are centitled to G&im a ‘part of the inheritance!,

This «ll goes to show thot in Austrion 1w, the nnture

£ their reserved portion is thot of 'pars hercditatis’

o~

- | - t : , e ,
because the 'necessary heirs' get thelr portion of

e

legitim from the inheritonce and do not have o right to
o portion of the property of the deceascd, as is the
case in Maltese Low,

Furthermore, article 774, centitled "How the com-
pulsory portion shall be left®, conveys this 1doa cven

further when 1t states that:

"The compulsory portion may be left in the o

- 3 P - 1oy e 3 3 : E T e 3 O "
hereditary share or a legacy wltnout expressly designoting

it as the compulsory portion, but it must remsin entirely

free for the neecssary heir®. Therefore, bthe Austrian

Civil Code even goes so £ar 2s to call the lezittimary a
'neceesory helr' thus leoving no space for doubt about
the real nature of the wight of lesitim which undoubtedly
portawes of portio hereditatis.

Moreover this latter ~rticle holds the scme rule
S8 waltese Low that the reserved portion is due in full

ownership and unburdened; "Every limiting condition or

encumbrance upon it 1s invalid ..." (Paul I. Baeck, 1d42),
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rinnally, in Art. 783, it is stnted that in case

the hereditnry or compulsory portion due to & necessary

heir has not been completely a2llott

¢d to him, both the

appolnted helrs and the legatees must contribute pro-

portionately to its complete discha

SCOTLeiID

According to Scottish low one

cF

successioin concerng the lognl right

ey

T
EAFGS Y

of the bronches of

~

conforred on certaln

P

w3

survivors by low independently of the wishes of the
deceased, but, in this sshere, heritable and movable pro-
perty have to be considered separotely. Thus, "Ler~itinm

or balrnts part is the legal right of children and more
remote 1lsgue to o ghore in a decceased parent's moveable
estate ~ but not heritable securities (13) or real burdens
on land (14)., It is exigible from the estate of each parent

in turn and it does not matter which

parent predeceases the other (195).

of es

=

the whole frec movable tate o

is also a surviving spouse claiming

“

relicti™, or to if there is no su

of 1/3

The claim 1is

the deceased if there
jus relicate vel

rviving spouse or

(T
e

(13) Titles to Land Consolidation

(14) Conveyancing (Sc.) Act, 1874,

(15) "principles of Scottish priva

<
HS

David M. Walker, page 17

(8c.) Act, 1865, 3.217.
Se 30.

te Law) "Vol, 2,
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or the obligation has already .een discharged.
Azcording to the Principles o7 Scottish Private
Law (p. 1754), "tihe claim i1s a debt due Ly the entire
free movables and not 2 burden on any part thereof
more thin on any other (¥acdougal v. Wilson, 1858, 20
D. 858), but is postponed to the deceased parent's
death, T.g death-bed, funeral and exccutry expenses and,

1 5 Faj
i
e

intestacy, to the claim o

K
C—{‘
L.
ol
fmt

in case of total or peo
the surviving spouse".

Therefore, it is clear that the nature of the right of
credit in Scotlish low partakes of a right of credit -
o debt duc by the entire free movables - which claim is

satisfied after the debts Just mentioned have:been_ paid

A

off, Infact, one haoving a rizght to the legitim is nont
entitled to demand any particular pa of the dceceased's
movables in satisfaction of his elaim. Therefore, the
nature of this right is definitely not that of "pars
vonorum™., As & matter of fact, in Scottish law, the
movable estate of the deceased 1s called the 'fund!
which expression when consideredin.combination with

the fact thaot the estate, on the deceased's deat

passes into the hands and 1s administered by an exegutor

who 18 responsible to settle all debts including the
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legitim, one cannot but conclude that the nature of
this right is that of a right of credit. Thus, the
value of the 'fund' has to be ascertalned at the time
of death.

Entitled to claim the lozltim are
of the deceased, whether legitimate, 1llezitimate (18),
posthumous or adopted (17), and the surviving spouse.
Here, 1t must be pointed out that the amount which the

surviving spouse is entitled to receive is payable from

<D

heritage and movables in proportioa to tie respective

]
amounts oF those parts of the intestate estate. There-
fore, the portion due to tnls realtive isg a debt on the
inheritance and therefore the nature of this portion is
that of "pars herceditatis® while, a8 has already beun

pointed out, the other portions dus partake more of the

nature of a rizht of credit.

{(16) Before the Law Refornm (Misc. Prov.) (Sc.) Act,
1863, S. 2,1illegitinnte chiidren did not have
an egual clain.

(17) Succession (3c.) Act, 1964, 3. 23(1); wnd also
7

7

Law Reform (Misc. Prov.) (Sc.) Act, 1936, S. 5.
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If those entitled are related to the deceased in
the same dezrec the division is 'per capita', otherwise
it is 'per stirpes'. Stepchildren ha.ve no claliie As
this right vests in the children (besides the surviving
spouse) because they outlive thelr parent, 'the parent
can neither deprive them of it nor even npportion it
among them a;ainst the equal distribution which the law
enjoins" (Incyclopacdia of the Laws of Scotland, Vol.
9, pP. 133, para. 305).

Agein, in "Cairns v. C's 7Ts.11(1216,I S.L.T. 42)
it was decided that an heir at law who had been dis-
inherited was entitled to claim the legitim. This
principle, which is not in conformity with the Maltese
provisions, only goes to show that tlie nature of the
Scottish institute of legitim does not puwiike of 'pars
hereditatis'. Howcver, this is not a reference to the
surviving spouse.

Morcover, the Enceclopaedia of the Laws of Scotland

(Vol. 9, p. 134, para. 307) states that: "The fund from which
the legitin is payable is
t:he whole movable estate ..." This proves further
that the legitim is a 4debt and i1s duc to the claimant

in cash, otherwise the word "payable® would not have

been used. Furthermore, the same text at para. 308 states:
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wphe amount of the fund from which the legitim is
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The amount of the le<itim is d by the
value of the free wmovable estate of the parent, to be

ascertained at the 3ate of his death, The debts deducted

before the legitinm is conputed include provisions to
spouse and children by antinuptial contract, funeral

.

expenses, and the expenses of confirmation. However,
“the party entitled coennot demond 2 share of the "ipsa

corpora® of the deceased's estate (Encyclopaedia, p. 135

para. 309) -~ thus, 1t is not in the naturc of !'pars

bonorum?'.

The Spanish Civil Code, under the heading "De las
legitimas", starts off with a definition ol legitim as
portion of those goods which the testator chnnot dis-

pose: MlLegitimo e¢s la porcilon de blenes de que el

testador no puede disponcer ..."'. ‘Up to this point one
moy conclude that Spanish low fifsggé provides for a

non-disposable portion and on the surface it seems that
the low regrrds the legitim as “pors bonorum™ because
of the words "porcion de bienes®. However, the sane

section adds: ™... por haberla reservodo lo Ley
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a determinados herederos, llamados por cesto hercderos

forzosos® (18). This goes to shpyw that 3panish Low

undoubedly looks =t the legittinmaries ii tiie light of

These necessary heirs ace of three grades of

relationship: There cre firstly the legitimate children

and descendants; in their absence, the necessavy heirs
would be the Ffathers and the leg gitinate cscendants; and

lastly come the surviving spouse cnd illegitimate child-
ren lawfully acknowledged (Medina znd Maraonon, p. 336,
para. 807).

A1l such lepittimarics are considered as helrs and
the surviving spouse, althougzh her share of the reserve
can be the usufruct of a portion, 1is also considered
an heir.

The text-wrliters pedino and iarasnon remark thot
such usufruct invests the surviving spousc “"del caracter

de herederos 'sul gencris', similtor al acreedor o

legatarl.o 'ex lege' ..." Morcover, 1t is also stated

ad dez heredero

,\
,;_Ll

that: "Il conyuge viudo tiene 1o cunli

forzoso con derechos hereditarios cue son independiontes

(18) r1eyves (iviles de Zspana, Medina Maranon, Vol. II
LR & 3 3

(1964), p. 335, para. 806,

£




- 156 -

de su institucion como heredero en el testamento del
causante". (19). There is, therefore, no doubt that even
the surviving spouse is considered as on helr and thus
takes his or her portion as 'pars hereditatis',

Now, according to Article 952 the heirs can assign

to the surviving gpouse some life annuity or other

income or capital in setisfection of his or her usu=-
fruct and until this is done, all the property com-
prised in the estate will remain affected in order to
bear the payaent of usufruct to which the surviving
spouse 15 entitled (Medina and Maranon, p. 343, para 839).

The legitimate children can satisfy the portion

duec to the illegitimate children in cash or in other

fed

ct

property of the estate upon a just valuction. This

seerns to indicate that althouzh 211 legitiianries are

considered as heirs, the rizhts of some of them rmoy

ust as though they were sinmply rizhts

Ca.

be paid off

.‘Cf

I croedit.
POLAND

In the Polish law of succession, the "heredes
necessarii® are the descendeonts, the surviving spouse

and the parents of the 'de culus' - but only if they

(19) p. 336, para. 807, footnote (3).
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would inherit "ab intestato® undcer the conditions pre-
vailing ot the time of the opening of succession. These

rel tlves have thieir shares secured by law (Art. 145).
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Zy grmunt

"3uch a successor takes o part of the estate
irrespective of whether the "de cuius” left a will or
died intestate. The portion secured by the law ('zac-
howek'), is equal to one half of the value of what the
heir would haove received 'ab intestato! (Art. 131)7. The
wording of this provision is contradictory: the word
"successor®, which is here also uscdin.conjunction with
the case where the legittimary is excluded from takin
a part of the inheritance, seems to indicate that the
law considers the legittimary as an neir; however, the
phrase which follows - "takes a part of cue estate .07
points to the naturc of the right of legitim =2s being
thot of 'pars bonorum". 30, is the legittimary an heir
or not ? The same writer latcr states that

"Tie heres necessarius? does not toke part in the

distribution of the estate; he has only a clalm against

the acutal heirs for the payment of the value of this

secured portion®,

(20) Law in Faster Burope, Vol. V, p. 194,
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Therefore, the nature of the right of lezitim in
Polish Civil Law paprtekes nelther of 'par bonorum'
(because the legittimary does not particinate in the
catate's distribution), nbr of 'pars hereditatis!

(because the legittimaries have to direct their clainm

sgalnst the actuel hoirs and so cannot be heirs), but

it is simply a right of credit (because they can clain

payment of the value of their reserved portion from the

heirs).

The period allowed to the legittlmeries to claim their
Tescrve is shorter thanin Maltese Law - 1n fret, in
fact, in polish low the claim expires five yoars from
the opening of the succession or in the case of testa-
wentary heirs 5 years from the nubilcation of the will
(Art. 159).
Thie compulsory portion cannot be linmited or
reduced by o condition or time-limit, nor can it be

charged -ith the payment of a bequaest or lmplencntation

3]

J.

of an order (Art. 155 para. 1). This provision finds

L.

its counterpart in our law,
Azain, in Art. 52(1) the "persons entitled to

e share secuwred by law®, and tnese include in particular

Ca

19

the legittimaries, are roferred to as "the creditors®
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of the estate", thus indicating further that the nature
of this institue in Polish Lew nartakes of a simple
rizht of credit which pertains to the legittimaries

and which they can excrcise within the period of five

CLECHOSLOVAK LA

According to Czechoslovalr law "the testator is
required to allocate the value of specific share of his

estate to certain leg 1 heirs® ('forced heirs') (21).

ind thet the testator is obligzed by law

(9!
O
"y
(&)
]
[

"o
=
@
[
=

"to ollocte the value of gpecific shares" and is not
to leave a portion of the shares of his estate. Thus,
one renlises thot the reserved portiown, or rathocr, thot

which thie testator is legnlly obliced to allocate, does

[

not sartake of the nat.re of 'parcs bonorum', but,

1

Judging only frow the words "to allocate the volue of

speciliic simres”, the natur: of this obligatory share

in (Czechoslovak low seeuws to bo more of = rioht of cred

it,

However, the phrase 'legel heirs' (or 'forcad hzirs') 1

92}

enouch indication that the legittimoary i1s considered a

sh
an heir and that, thorefore, the nature of the »ight

of 'portio legitine' partakes aloo of 'pars hereditatis

fml

()

H
a

(21) Law in Bastern Turobe, vol. V: 'Poland', J.
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The re, the nature of this rizht in Czechoslovak
law, besldes being o right of credit, partakes also

of "portio hereditatis®.

Whet has been stated about the naoture of the
right of the reserved portion in Jzechoslovak Lew applies

also to Rumanian Law.

ENCLAND
Lceonrding to B, Jenkes “there is now no institution

1

in Fnglish law analorous to the 'legitim' under which

a part of the proserty of the testator 1s reserved,

notwithstanding any dlsposition of it by his testanent,

o/

for the :wembers of his family™ (22). However, "Inglish

b

Lew hes tordily and to o very limited cextent recomised
the duty of o testator to provided for his faomily™ (23).

There ar: two ways of restricting the testator's

o
o
fol

testamentary freedom. A lezsl syston nay oak
overriding provigsioag for relatives zsither on the basis

of a fix:d entitlerment (o8 lg the case in our law), or

e
v

in the discretion of the Cnurt. This latter method 1=

English Civil Law, p. 1152,

~~
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the one adopted by the United Kingdonm.

Pun—
—
()

Infact, the lkeynotes of the Family Provision Act,

(2) to sive the (Courts a discretion;

(c) for specified and insufiiciently provided for

(d) out »f incone.

Maintenance uay only be demanded after the aaking
of an épplication and for this to succeed the applicant
must satisfy the requisite conditions.

The wishes of the decceased are irrelevent, but the
Court ls enpowered by Section 1(7) to "have rezard to®

5

the deccased's reasons for making th: will which he made,or

for not naking any, or any othar, provisisn For the
applicont (24). REvidence 20 these reasoiis way be
obtalned frow dat-d writincss signed by the deceased or
from the deceascedt's orol stateanents (25).

cntitled to make an application include the

[

1 .
Taose

’"7

surviving spouse, the sonh or daughter, rpistresses,

bagstards and other dependants. The son zust prove that

L

(24) The Law of Successlon, A.R, Mellows, p. 201,

P

249) Ch.39

(@)

(29) Re Borthwick, Bortlwilick v. Beauvals, (1

a
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he is lawful, in the same way as n daughter, except that,
if the parent died on or after 1 Jainary 1970, he 2lso
has o "locus standi' . (which is one of the conditions

the applicant has to fulfill in his application) if he
i ’~ B o S .

“ls.illegitinate (26). ¢

TMalntenence, in Baglish Loaw, does not mean mere

T subsistence. - The appropriate standord is to be con-
sidered 1n tig lizht of previous maintenonce of the
“opplicant (27). vynn Parry, J. in Re Inns, Inns v.

Wallzcey (1L947) Ch. 576, stated "whot would be o reason-~

b

aple provision for the widow of, for instance, o farm
: ' O e S A ‘

lebourer would, in .ordinary cilrcunstances, be an un-

reasoilcble provision Tor the widow of awealthy =an'.

SOUTLH AFRICAH

In South Africa) where the legitin has been

abolished by statute,the Courts none the less regard the

{9
o
-
[&n

duty of educnting mailntoining minor children as “a

debt resting upon the estate™ (28).. 8o, here. the position

D

“ig sinilar to thot in Easglish Law with the differcnce

t accordin

[}
s

that whil to 3outh African Law mipnor children
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heve a right for thelir education and malntenance from
the aszets of the e&fate being "a debt restiag upon

the estote?, in English: Low, the mainteonance allowonce
granted is not due to the relatives above-nentioned

by right, but 1t depoends on the Court's discretion after
an application by the relative concerned. Another dif-
ference 195 that whereans the 3Ingzlish Lew Fanlly Pro-

N

vision Act 1s applicable to the surviving spouse,

jof

descendants and other descendants, the South Af
provigsions only deal with the maintenance of inor
children.

However, both the Ingzlish and South Africon systens
on this mattcr result in o richt of credit azainst the
estate of the deculus. [fowever, in Dngzlish Loaw, the
ht of cred.ac when the

allowance becorces really a righ

=)

Courts approve of it.
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