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'Tf1E NATUHE 01" l'H8 RI -,HT OJ? LEGITIM 

CHAPTER 1 

Hismo:..::irrt 'L n A c1:rr1 ·)·JTThJD .L cU.v-4'.I, . , .b.H. .r-.. \;r.C-. UH 

In ord2r to eXG.t"'.Unc the reo.l noture of the right. 

of 12,c;i tim. one heti:3 to exanine the origins o:f this insti-

tute us :far back as possible and to scrutinise its 

evolution throughout the ngcs <J.nd in thG differ2nt countries 

in order to decide whethor the notion o:f this right has 

rema.inod unchnngGd or wheth-2r it h2s put on other or 

throughout its 0xistence" 

In <.:ncicu.t Gree.Jc lz.:<'11, the:: tostDt Dr vv-ru h2d nr.::lc 

childr2n could not dispo.sc; of Lis property by vvill; 

however if there were 1 e1-ritir:: 1•t'" 1Jor1·3 the \Jill would -L.. c) ........... -~ .._. \ - i ' -

becor'.le valid, if they died \,,hil 12 st ilJ rn.inors (1). Howovc;r, 

the testator could still disinherit n chill if thero wns 

just cause as, :f Jr cxc~r:1ple, injury he 

or c. son's grnvc violation of his duties to~vetrds his :father •. 

In LtnCl·:mt R01.:1an v~vl, the 1 docomvir2,le' law vested 

the pri.t er frnHilias with an w1limi t ed power of disposing 

of all his e.stato, but by the pc.-:ssage of ti;ne this power 

wo.s lir:1ited botl:. by civil lc:,·w nnd by the praetoro 

(1) .J.LR.Vv. Harrison "The LDW of Athens", p. 152" 
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In .Rorno.n civil low, the t cstnt or was ') bliged to 

institt1to or dltiinherit his 'hc::redes', thett is, those 

who fGll undor his ir:rn12diute pDtri;_1 potesto. 1 2,t tho time 

he mGde the will. His ~~le sons had to be instituted or 

disinherited in express terms (nominntim), that is, in 

a spacial or individuul way (e.e;. 'Bo niy f30n Titius dis-

inherited' or ., . . l . . d' 'Be r_iy son a is in 1ori-i.: e when t~era was only 

one son). If the testo.tor contrcwened this rule by :fetil-

ing to institute or c1i:3inh;3rit cJ. !.30n wi.der pote;3ta.s, the 

will was null or invnlid. Other desccmdo.nt.s under potes-

tas, who On the tsstator's denth would be his 'sui 

hercdes', h0d also to be instituted or disinharitad but 

hare a general cl2use of disinherison ('inter caeteros}. 

wo.s suffic icmt (e. g. 'Be all the rest di2inhori t ad'). 

This o.pplied to dnughtcrs Grid to the children of 0ono 

who b0cnwrn of the de2th or em<'.ncipn tion of tlwir f:"".ther 

were potontiol 1 sui heredes' of the testctor. If th0y 

were pa3sed over in silence tho will wns not void, but 

the p8rson omitted wo.s let in to share; along· with tho 

instituted heirs, th: .. 1.t is, they took~ ro.tea.blo shc.r0 in 

competition v1ith 'sui horedes' instituted by th.:: vri11 

and hnl:f of t~e inheritnnce if the person instituted was 

o. strsmger to tlk family ( 'extrcmeus') J.iich Tvvould inc.ludo 
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an en~ncip2ted son (2)o G%lnndsons in ;JOW0r would take 

a son's shnre between the3 as representing their deceased, 

or emancipated fathero 

The rules above nentio1nc;d nppl.if:;d to 'heredss sui 1 

who were alive at tb::; tir10 whc~n the will WL"\S drawn up, 

but as for po,stuTJous children di:ffer0nt principles 

appliodo Initislly, th,;s1~ could neith,;r be instituted 

heirs nor dis1nherit2d, because they wore considered as 

uncertain pc;r2ons (person(:; inc ~~rte); but in CD.ses the 

postunous pc:rson oL:ttlivc::d thG test8.tor he effected the 

will in the ocnsl;; thnt the above mentioned rule wets 

ext <.mded to cover also children o.lready born u.t the tin<:: 

tho v'lill -vvas ;:nnde but wL1•) caa0 ti.nder the patrio. potcstns 

of tbe f2tht:0r lntGro 

In law onG w::is nQt obliged to in,sti tutG or di,sinhcri t 

emancipa-C ed children, bocause once th<.;y ·;,,,ere no lon,7.::;r 

undGr the testator's patrin potestns, thGy h-ero no lor\5 . .;r 

'heredG s sui' ; l10vr0vGr, the pra;:;t or ignored GEJ.unc ipo.t ion 

(through the edict 'unde libcri') and placed Gooncipnted 

sons und thoir i1Jsue in the se.ne pol3i tion ns 'sui hcredes' 0 

He ordered thut 2J.l, vvi thout any distincti·)n of r30x, hnd 

eith..:r to be instituted or di;::;inhoritocL He requirod all 

~.; .. ,.~ .... , ...... ·, . ' ... ·-· 

(2 ) Novo 53 Co 60 
' 

~2 i l\TOVo 117 
' 

Co 5o 
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w:tle s to be disinherited rwf:lino. tiw.l and :fer.:talo s inter 

caet o:co s, :f;_ iling vvhich he gnve thex:.-t the 1 i:wnr)rUl:J. 

possessio .contra tabulas' (3). Thi~ did not render the 

will null, but its prnctical effect was t~ upset it and 

invoked the reli::::f; but also D.11 ~)thers enti tlod to 

succeed 1 ab intestato 1 wh0 had not been duly di3inharitod. 

Thus, even f1t this 2crly t3t<-ege \'lO olrendy :feel that tho 

idea of lugiti t had t root. The institute:;d heir 

coatinued to be heir but only 'sine Re' and the children 

pa;Jsod ovl:r ;:1cquirec1 the 1 oonorun po;s:rnssio cuL1 re 1 in 

conformity with the rules of intestate succession, ~ith 

the o blig2t ion of se-t iD:(ying thG 1 egaci us .::u1d other 

lJurdcms icJ.po sod on th,.: in:Jt it ut c~d Loi1... ( /,'~) o So, the 

prcctor made no ". t ' . b t ai·3 lrlCClDil CJ Y•lGGn El8I1 but the 

Ew.pcror Antoninus Pius 0''.D.rco .Aurelio) by neans of a 

rescript revc:rt:...;d to the civil li:::w rule providing tlmt 

811 vrnmen, §-nd t!:10se sons in tb.::; JecDnd de;;rcc were not 

to take norc by 1 bonorun poJ,s8.:.rnic contra t0bulas' 

thnn tlwy would have taken b,r right of occI11ml nt civil 

( 3) C .. Di. II 1 135; Ulp. X"XII, ;~ 3; XXVIII, 2; Inst o II, 

(4) Fr. ~-:l, hi; fr 0 8 ~lt:J:; fr. 10, h de b.p.c •. t. :~?, 4. 
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law ( 5). 

Therefore;, in Roman Law up to tho t ino '.if tb.o 

Ant oninos ·. the pGrsons who had to bo in,::;titutcd or 

disinherited were: (i) the testator's sui h0rcdGs 

(according to Civil Law) c.md also (ii) ernancip.:::i.tcd 

sons nnd their issue (according to pro.etorian Lo.v..r). 

Justinian m13.intainod Praotorinn Lc:w but simplif'ied 

previous logisl;.Jtion and nade it w1iforn both for ,c:;r)ns 

and daught,2rs as for ot r desccndant,'3 in the 11slo line 

'dhetb..;r o.ctu.s.lly born, <::ir to bo born in thG future order-

ing that all .such porr:mns, wbothor 1 sui' or '01~E?,ncipnti' 

had to be institutod ]1cir~3 or disinherited in oriJrO,'JS 

terns. In the absc;ncc of ~3uch tJJ1.; 'sui h(J:cc;dos' could 

imp eoch the will [U3 vi1holly v:Jid i other li bori could 

upset it by obtnining the 'bonDrlil'.l possossio contra 

to.bulas' (6·). 

These ru'_es secured that parents shcmld not po.ss 

over th<Jir children in silence a.nd if they cll1)3e to 

disinhori t thor:1 the,y ,Jhould u.se the e.pproprL)t e formo 

Failing this, tho children ·wer,: said to be passed over 

(5) (]Di o II 12; ,, . d 10 c , 0 8.i1 uO j Ulp. XXII, 23; XXVIII 7 2; 

Inst. II, 13, ~3. 

(6) c. 4. Cod. de lib. praet. vel exher. 6, 28. 
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and night avail th0m:3el v ;.;s of thu re,:10di2.;J o Thcre:for2, 

these restricti0nD rGl:1tc;d only to the f')rn. D.nd did 

not deprive the testator of thG right of 2xcluding his 

c.hildrono 1:Cho fo.th2r or {:,rnncJfat h;.;r could disinh<c;ri t 

his cLildren but t 3 rulo did not Apply to tho mothor's 

will. Therefore, exc2pt if disinhoritud, sons, dauchters 

and othor dcsccmdw1ts in the nale line hB.d a ri,J,ht to n 

part o:f the inheritance. 

How:Jvor, fron t.h.c end o:f the Bopublic, or the 

beginning of the Enpirc;, re nGvv a:1d 'J'c;ry inport rmt prin-

ciple as~iurted i tsclf, n::i.r:1oly thJ.t a tec3tntor 1vns not :free 

and t rm cortain 

near relations nust· ba provided for (7). If the 

testator :fail·..;d in t.his duty the \'Jill ui:_~ht be inpco..:l::.\.:Od 

and rGf3cindc:d by a procc.;durc known GS the 'co.:·:pL-.int of 

thG undutoou;3 will' - 'quorGlD. ino:fficio::Ji tostcu:1en-ti' (8) 

i o c. in those: c~::oos where tho :far;1ily 's :i."i,c;ht to a port ion 

of the; dccc;'.SGd' s c;stnte vJas violated: '1• o. a l::::1to di 

quoll 1 obbligo forn_ale di i.:;tituir1.; o di discroditnrc i 

figli, 1::ii ~Jtabili' c< poco '-~' p,Jco pGl t0Dtatorc un nuovo 

(?) Istituzioni Di DirittrJ Ronc:mo, prof;:;. P" l3oni'anto 

6llo 

(8) Ino 2 o 18. 
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dovere, molto p1u fnvorovole a1 suo1 pross1n1 parcnti, 

ai quali fu' dnto pretondere cJ.10 il tostcttoro lo.sciasse 

luro m1c_ porzione dcl GUO p:i.triraonio (portio L:o;_;itim8)" 

introducsd by Novul 118, tho legi tire-, hnd to bo left Lmde::r 

t •t O l • 0 

• ~ C' the i le or ~e1~; Legit~~ wns a roru ox testate succession 

having a legal co.use - tc::rtnte, bec[m,-30 it had t0 be lc;ft 

by the dece2sed, e.nd leg2l bocC\U3l:? tho tostnt ')r w:J..s 

bound by lDH to do so. 

Buck:land says: Where a \Vill was voidable bccnu:::oe, 

though sntLr(ying c.11 rules of forn, it unju;:itly excludes 

persons whom tho law rcgarJs as hetvin8 a claim, tlk point 

11m.st be rni;Jod by a special fH")CGdu:rc! t0 11:'.lvc the 'Nill 

set aside - the QUEftELA nTOFFICIOSI TESTA;· :EFTI • • • (10). 

Donat, basing bin:=:Glf :Jn Irnerio, who hr:ce1. ~·)upi10c1 tl10 

ox+ r~:. ~iv- ,q 'Of JU c•t l•< ·n1' "11 1 C' "Fr),- ''l n r" 0 ,., ,--, not t h l0 

>~ l,- +1t1,yt t h r:; \J l._.l. ~ _. k) ... :·J... 0 .:..\: J V ,_) ' . .J. .:..- 0 ~ .. .L-1.J."J... U -~-· .. .LV 

1ugi tiu ho.d to be loft un.dcr the: title of heir n ••• 

(i. e. Irnerio) non fn nlcuna nonzi :ne delln nocesfJita 

di ln.sciDre la leg·ittinn. a' J:'i,3.li a titolo d 1 istituzione 

(11) bu·t th'"' -.,,.,.:;"'r·i'-t'r 'Jf· J •. ,Yt "lr'l
0 t·c.Y>o o o o . ~· 1 \j L ... c.i. ·J ~ .1 j ... C ·-~-:... - v1 

i...; ..1.. o 

(9) 'Istituzioni Di Diritto Hounno', Fit_ippo ,S<Jrnfini 

(1881) p. ,450. 

(10) 'A w::u:1uo.l of" H'Jl:1:m ?riv~:to V.:l'W', , • '!. 3ucklnnd (1939), 

Int~oduction p. xxiv. 

(11) T _, T ',-,·-7 1' r<i' v1· 11· 
..uv ..ut..,.:;C)(:;) v ' Dount Vol. 8, pa 10 • 
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hold the opinion held by 3ernfini ond Buckl8Ildo 

BY the procedure of the 'qucrcla in·Jfficicrni 

teatm:10nti', though tbo forms had b00n conpli1.;d vrith, 

n0nr relatives with ~bvious claims (tha cln3ses of those 

entitled lmv~ng been grndually widened) eight attnck the 

will 8S contrci.ry to the ±~r.:.mily' s right to a portion 0:f 

the decear:;ed 1 s estate ('ixufficioDu.m') nnd get it set 

~:rnideo It W8.D rul. c.ction brought a,.i:so.in:3t nn institut:..::d 

heir vvlJ.:) h1::ld ant ercd on thc; inhoritonce o It was trL;d 

befo.L'C the court r)f the c untuaviri, like 11 h,;redi to.t i G 

tlmt the tc;;:rtG.tor was intmnc, and that the 1;vill wo.s, 

thc.;refl)re, invD.lid or r:i.w3t b1.; sot a:Jideo But this io 

not logically worked ')ut, for . ' t' ·11 tn)U[)'.l nc w l 

times nltogethcr oat aside th~re were c~scs in w~ich it 

rennined partio.lly {!; 1odo p2obnbly, thciro Vlf.\.S 1;_ prclin.in·-

nry judgonunt on the; point ro..L:icc1 in the 'querela' GCC')rd-

ing to the result of v;:iich the 1 her0dito.tis petitio' 

would proceed or not 0 Since it reflected on the doccnscd, 

it was allowc;d only as a lost roso~t 0 No one could bring 

it forward unl\:JG;3 h0 wc: .. s entitled on intestacy, tJ.wugl:. 

in latcr lc.w, if the person primnrily entitled refuc:Jed to 

claim or was justly excluded, the ?0rson next on.titled 
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it for hit1 crwn benofi t, if he vms 'Ii thin 

the clac::sos to wlum it wns openo .So, later, the fiction 

abovementionod disappeared and the querela uas considered 

to be ba:3i::;d upon the just roflcctior}'c2.st upon the pe:rS')l1 

passed over or insufficiently provided f0ro The ralntiJns 

who had o right to the lugitirn and who coulJ bring tha 

'quereln', if entitled on intestacy, were in the order 

r:-i.::nti:med: 

(i) Desccmdnnt:3, unju~3tly disinh:,:;rited, inn mnn's will, 

or uncjustly onittod in a wrmun's, includinG 'po:3tuD1i' o 

(ii) ADoendnnts unjustly omittedo 

(iii) Broth;_;n3 2,c:1d sisters unjuDtly or'.litt<:;d if som2 br',De 

person (turpis pcr3ona) is preferred to theuo The 

law s0er:1s to hrwe been Dettled in this sc;nse as 

enrly 2s Ulpio.n (12) o In c lets~" ical lc~vr this applied 

only to t DC of the wbol o bl uod et ill agno.t icGlly 

connected, but Ju3tinion applied it to cnocs in 

which the o.gne:.tic tie wo.s broken, and to hrc>.l:f 

The teri:ri 1 turpf.:;s person.'10 1 (bi.:;.;Je per.sons) is not 
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precisely defined. rt includes persons technically 

o.nd person,s of bo.d chci.ract or or low 

socinl standing. If there were no children, or none 

who impeachGd the ~ill success·ully, the quorela wns 

nvnilnble to asc<.mdnnt:3, nnd, in tho cmne vmy, ulti-

natoly to brothers and sisters (13). 

So, even at thi:'J Vl-.:r-y ccJ.rly sto.'e the concopt uf 

the 1 lcgittin2 1 , as Serafini puts it, was 1 un porzione 

d2i beni, di cui il teststore non puo privo.re certc 

pGrSr)flO che [JD.rt:..:bbero credi anche 'ab inte,stato 1 , 

so.ltr,oche' nrm c;sista una giustn cau:::-:n di diser.::;dnzi0ne. 

Le logi ttirrn. non puo' cr:rncrc c1Dn.s'l.dnta chc nell' 0rdi.ne, 

nel qunle si e' chio.no.ti alln succossiorw intestetta, 

dappoiche' in ul tiu.::\ ano.lisi ossct non t.3' chc unc:t f'razionc 

dollo parts, chs si avrebbe ricevutn 'nb j_ntostnto' 

( " :· -. ·~ -P , • ,. • t .;)Clo .... lill, ·)p. Cl 1 4 .... ,-.) 
<JO o Al t'.oug.h it scens the:t tho 

lecittiria was in the naturo o:f 11 pnrs bonorm:i11 bccnusc 

of the words "l0gitir1a p::::rs'1 Dr 11 portio logitira.:::i. 11
, one 

cannot dGfinitely cDncludc t t th0 nature 'Jf this right 

was that of co-own,.::rship bucnus0 i:t could hi:;vc beon 
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pars hGrJditutis. 

'I'.tw p Gr son brinp;inc; the c ')IJ.plo.int hac1 t :J shDw thnt 

he had r<;;cc;i vod less thE.Hl 2 f'o.ir she.re o:f the test~t ,)r 1 s 

estate. He need not l~ve been instituted heir, but he 

ho.s to bs provided f' 1.Jr by inst itutio[1 ·Jr;llogacy or gif't 

rnortis causn. The amount to v.rhich ho vms entitl0d vms 

originnlly lef't to th·::: discr;_;tion of' the Court. 

claimc-:.nt i:.f he was to rc:cei ve loss thnn <)ne-fourth (i) 

of 1r1hat ho would b.::wc; had on intestacy, c .. 'llcd the 

1 pGrs 1 ;_:git ir1a' • This WD.S the portion of' the es cnt e 

which ny the Lox FCtlcidia or Quo.rata Fnlcidio. (v:l1ich 

provided th .. t D test at Dr night not disp·JSG in lur~cic.io.3 

of' more thr:m three-qunrtors of his est2i:;2, -theit is to say, 

th~t c fourth p2rt of the ustnta w2s to renain :ith the 

instituted hGir or heirs) the hoir wns allowed tn retain 

against lcgatoe.s. In connoction w.~ th the q_ucrela it wo.s 

known ~s the portio 103ibus dobita or the lcgiti~o portio 

(the statut<Jry portion) c.u1d in nodorn us2t:SG is tc:rm2d 

1 thc; 1ogitin 1
o The quer:Jln could not bo brought if he 

To b ·..-.i' nu l
0 t 

J_ b ' he: 

nust h~we no other Floans of' nttocking the will o Anything 



given by tho vvill, e.nd 1 donntionss mortis causn', 1JV;Jre 

rock:m0d in the .in lnt er le,w, 

1 Jos', 1 donntio onto nuptias' a~1d suno oth0r gifts vv0re 

to be includedo Wh2re th<J will gnvl:'; ti)O little but con-

taincd a pr!Jvic:;ion tho.t slvr:.;s bel 1JV/ this were t') be :i:;i.::01de 

up, the 'qucrelo' w2s not nv~il2bl2, but thore was an 

action col.led tbc 'nctio nd cmpplet1don legitinnm', by 

which the incrense mi~ht 
'~-· 

tl1e 

unaf'fectecL Ju.stininn appl:i.1:,Ct this cl~.urJG in ::Jll c<:10<Js, 

0 -, t 1-,····'-- lll.., 1 'I" t' ..,. t. t t ulJ h•.cG, .. Li.cl; De J.DS l U GS, 

He 

,:;,lso, in virtue of N<Jvcl 18, provitl,2d n fresh nininun 

for childr1Jn: vhen th·.:.: int estnt c p:Oil't i1);,~, const it ut ed at 

leo.st ono fourth (-:t) of the deceo.sed' s propc:rty the loc;iti~::1 

was to be one-third (if' the: re 11vcre 4 or less) , ['.lld in. 

other casos it wcs to bo ~Qe-hclf ((t) if there ~ere norc 

tllen 4:) o To cnlculntc~ the lcgitin one hnd to c:-:msidor 

an.cl on the rern:i.indor ono c~u1 Cc)Tr:puto the legitir:1 

according to the portion dcsti~cd to the 10zitinaries bv v 

intcstctc succossiDno Th.a 10giti.etz:try ht::d t() i11pute into 
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ns h21r or by title of lu;nc,y, fidoi coDr::ussur.:. or done:.-

tion cnuso. nortis as well C\S ~:mythinc; recoivod in dowry 

or donntiJn in conteHplation 1;f' :·:1<~rriago 01' :f'.)r the pur-

Ch'lSG Of 1 Un hipiego ITOnD.lG 1 • Qthcr d•)UQti>)l1S intur 

viv;)s wcro not ir;1putablo in tho 10;;;iti11 unless they c·rnrc 

sade with the condition that they should be inputed. 

WherG tLore w~s onl 1 one 1 institutus 1 and only one 

person cnti tled to clnin, o. succc;ss.ful 'quc;rol3.' o.v:)idGd 

the will Dl toceth.._:r'. I:f the cletin 'Nat3 unsuccessful, o.ny 

bene.fi t s of the clB.inant undor the will were f;)rf'oit ed 

t 0 tho Fiscus' for r indi{;ni tns I. 

If a clninont succeeded against one 1 her~s 1 but not 

ngninst anotl:.r:;r :::md only ono o :f the 1 hcredes' nt t,'}ckcd 

turned out to b8 a 1 t urpi s persona' , th8 Nill. stood pn1 t.ly 

valid. Tho will wns 'pro parte' set aside and n~t 'pro 

parte• void. 

The legi th:i hC'!,1 to be c onfcrrod without a.i:.y restric­

t ions 1vh:1ts<)8Ver (14) o i~ jurisconsult of the Middle Ages 

nnr.;wd Socin: u~3 inv0n t od c, Fc•Jthod ~f burJoning 

the loz;itiE10.ry (c.':lutelo s;cini). This method consisted 

(14) c. 31, 36, ~l C. de inoff. test. 3, ~~8. 
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in bequeathing certain property nnd attachinc burdens 

this grc.tuitou;3 tro.nsf'cr would n ·turc-llly heDr the burclt:?ns 

iraposed but he could chose to give up such lil>2r~·~1 tx>c,ns·-

fer in ordor to 0bta1n only th0 lcgitin. The cnutela 

socini vol gauldcEsis is etill oxistnnt w1dor our prosont 

lnw .. 

(who weru still sui • , ) r -, t , 1ur1s , GI~ec· aa in t J:w t icic; of' Grtius 

(by D legislnti ve o.ct of' tho conitir:t curi~3.ta .')r co.L:-ctet), 

dLC-ficulty wes thnt tb;::; c.'.1ild 0 ''U 1 d '1 ;''\'c'- C·' ·~ ,-, ····n t 1UI'l .~ i· ,:i"' (1 '"".,J -L ..!,. ._, ._ .. _.tu\;_ _c, v . ..__. ......... , 

cive their nuthority in o natter of such gr2ve conc2rn 

of hif3 tutor (15) o But Er.1p,_;ror .i\.nt:)nius Pius in o. J.::;ttcr 

to the Pontiffs cllowed thu adrogation of inpubaras sub-

ject to spc:cif'ic:J.lly cc~rcf'ul i.::ivc:r3tig;)ti:m nnd the author-

isati rm of the tut or ,)r tut 1rs, socu:ci ty boinr; t0k:cn/.f:Jr 

tl~-~ r~ 0 ·t-)r"t1·~~ n~ thQ p· r,·J·~~·ty .!.i..:; \..:..! v ·· •.-l t._.j.l...1.. ,,,; ..l 1.J.\.;; ._,_, _l 1,_._L 

--------
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died still 1 impubcs 1 • If the 1 adrogatus 1 was 

emancipated while 'inpubos' his property must be 

restored o.t lnce. If hu wns disinhcrit0d, it could 

be clc:::.ined at the dcnth 1)f tlw ~,drog2,tor. In this c:.::..sc 

und if the eno.ncipo.tioxi wns with!)Ut cf.l.use approved by 

a Court, the 1 ndrogotus 1 so dealt with Was nlso entitled 

to one-fourth ({) of tho property of the 2drogator 

( 'Qunrta Lnt minn' ) • rt wns 8. specin.1 caao <)f the prci-

visiun f,Jr childru1 wltich cane to bo known 3.S the lu,(itiBo. 

portio. 

If tht,; ndopting fnthor disinh(;ritcd the child, 'H' 

in his li:fcti1:!e 2nnncipnted .hin without ju::it caus0, ho 

was ordored to leave to hi0 one-fourth (i) of his own 

estate;, thz;.t is to aey ovc.::r s.nd abov,c; wh~t the e.dopted 

child brought to the adopting father on a~,ntion or had 

'"'1 1 bc1 'uun·J.+ly •:>.CQUl
0 

"i"'"Q" -P.,,,.D .. , }J.l."":l (l:") o ~ o ....... -J. -. ... l. v .. _... -~ ·- \j ..L -L l_L . 1.. v o 

This spcci2l provision seems to cive 2 two-fold 

aspect to the notion of tha riGht of lcgitim or locitiran 

portio dGpc;nding on tho circunstancGs l)f tho cn.E"C: firstly, 

as a right of credit in favour of the odopt~d child if the 

(10) 'Crc.nslntion :fron the Institutes of Justininn 

Bk. I, Title XI ~lo90 
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o.dopting father has disinhori t ed the:: child, .::.nd soc0ndl,y, 

as a rii:_;ht in ndopted child's :favour by .Jay Df p.;nct1t,y 

n,r:;ainst the adopt or if adrogatur 0mnneipet<.;d him with-

out just ct."ms2. 

At :first, woman could not be adrogatod or ndragntc -

but i:: quusi-adoption by V.i'c)IJ.0n even of a pers,)n sui iuris 

was p0rmitt2d by Dioclatian. 

At :first, in case of prejudice as regards the logitiu, 

the loi:,::;ittinnri.os only h2d the:: 1 qu0relD. inoi"ficiosi 

will end so intestate succ2ssion took place; but in tioe 

other actions were given, th2t is, the 'ouc:;reln di 
.L 

inofficiosa dono.zi~-:ina' n.nd the 1 azio.i:12 

The Azione d'Ino:fficioso T.estcin.cmto was granted to 

the duscendants or, if thc:3e co~.'.ld not or did not ,,rnnt 

to cake use of it, it 8ppertained to the aacendants, to 

whon the lew gruntQd o. lc.:;;itiJ.J. and to the brnth·~;rs C::ad 

sisters if a persona turpe was instituted. Through this 

action the 'legitiunri preteritit could rescind the will 

and obtain r:ll the int esto.t e portion" Judici2l prnct ice, 

when introducin.{:>; this net Lm, bnscd it on the r0ns )ning 

thc.t once the testntJr ho.d not lcf't onythini]; to one of 
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his noc,rost re.l2tivr::s, th-~,t is, to his presumptive 

intestate heir, he 11Ld rF>t uadG his will z:;.s a just mnn 

in his proper senses would hcwe done ( 'h0c col ·)re, qunsi 

nc)n sanae muntis f'uerint, cun tcsto.r:Hmtum ordinecrent 

pcrentes') (17). This action hnd something odious about 

it, in that the testat·Jr was presumed insc.ne ruid so it 

w<J.s 1 giudic;:·;~tl:l sfavorcvubwnte 1 nnd sub,jccted to the 

f'ollo-wing restricti·Jns: 

(i) It v;rc,s c,rnsidered <"",;,s n subsi,Jiary 0ction and only 

o.dni t t Gd vJhon th<jro was no ot he:r rened,y ,:_yl:; law ( 18) ; 

(ii) rt was prescrib2d in th1.~ short period of 5 yuars 

(19) ; 

(iii) It could not be tr . ...,nsnitted to the heirs (if', how-

ever, the action wns nlrendy ~1troduced, or ot 

B,y way of' exception, the tGstctor's child.rem who 

(17) Pr. Inst. de inoffi. tGst. 2, 18. 

(18) Nov. 115c. 3(14; fr. 8 C o l r.; r1 1~ i· n n f-f 
\._,, ..., -l>c ··--·· tost. 5, 12 0 

(19) Fr. 8, fa7; fr. 9 de in;:ff. test. 5, 2. 

(20) Fr. 6, ~2, fr. 7 h.t. 
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-.. 
·died 1 J.e.liberadte herec1e scr•ipto 1 , transui tted 

the action to their descendant heirs; 

(iv) The legittimary vho lost the action, lost the 

liberality granted in the will to his .favour. 

The Azione Suppletoria belonged to all the legit-

timaries v.rho received less than the legitiJµ with the 

scope of obtaining 'il supplemento' (21). 

Through the Querela D'Inof.ficiosa Donazione, if the 

teDtator had co,1travened the legit.Lr;:i by making excessive 

dm1ations, the legittimaries could ask for the reduction 

of the donations 1 .fino alla concorrenza della 

legittima' (22). 

In the last phase of Roman Law (A.D. 5L12), 

Justinian, through Novel 115, made r:reat changes; he 

ordered thRt the testator co~ld not limit himself to 

bequeB.thing to his descendants and ascendants the 

'legittima portio', but nothing counted towards the 

'legittima portio 1 unless the claimant was actually 

instituted 'heres' to a share: if he was, all that he 

(21) C. 30 pr. h de inoff. test. 3, 28. 

(22) Tit. Cod. III, 29. 
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took 'mortis causa' cowl.ted (23) o The exclusion was 

deemed unjust unles2 it .specified the grounds and these 

fell within one of the just causes enumerated in Novel 

1150 (These causes are 14 for descendants and 8 for 

ascendnn ts 0 vrri t ers disagree on the consequenc·8S of the 

violation o:f th:: her2dita2y right.s conte1.::iplB.ted in NO\'el 

115 and especially on how the invalidity of the heir's 

institution comes about and so to which ,judicial e.ction 

one c n h,:,ve recourso 'per far valere I.a successione con-

tra il te ::;tament o') 0 In case of contra vent ion of' the 

rules o:f this N0 vel, the l E>.c:·i· ttiiria-ries _._ .. \,..) . ~. ...... could ask for 

the rescission of the will and so take their part oi~ the 

inheritance 'ab intestato' without effecting the other 

te.stamentary dispositionso This renulted in a will with 

no valid 'insti tutio 1 - vvh~L eh was irnpossi hl e in earlier 

lavJ" so Justinian abolL3hed the old 1 successi x1e 

necessaria formalc_')', but left in ~a.et the system of 

legitim, 11vith the differcmcr::: thatthe cause.~ of dis-

herison were establishecL But the new rules applied only 

to ascend.~f1t s and descendants - also, broth:2rs and sisters 

,;.,() (
0 ,. ) Diritto Romano, Carlo Alberto I:1aschi, p. 204, 
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were contemplated U..'1.der the old lawo 

'I'he 'Quart a Antonina' of 'adrogat us impubes' was 

a restriction" The patron had indefeasible rit,hts. 

A widow without 'dos' was given SD indefeasible ri ,b.t 

to a certain share, by legisla~ion of iLDo 5~37 and 542, 

with a corresponding riGht for a widower without 

'don at i o pro pt c}r nu pt ias' ( ~~4) o By a ' sc o Afinianurrf 

(25) a rule was introdrn; ed tLat one vvho adopted one of 

tllree brothers was bound to l<?ave him a quarter (l) in 

any event. The v1i11 w.es unaffected, but an act ion lay 

against the heres if t11e rule was brokeno There ~ere 

various opinions as to the basis of the rule, which 

however was abolished by Justinian when he recast ed the 

law of 'adoptio 1
• 

An effective rule was ~)rovided by th0 'lex Falcidia' 

(~O B.C.) which enacted that if legacies exceeded% of 

the estate they cou1d be cut down 'pro rata' o The eGt2,te 

vras to be valued as at de:;th, all deb·ts, fur1eral expenses 

and tho value of :Jlaves .freed by the will b0ing deductedo 

( 2Li.) ,,~ 53 6 :t NOVo • • 

(25) In. 3o lo l4o 
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The calculation was made separa.t ely for each 'heres' , 

so that it might happen 1Nhere legacies were separately 

and disproportionately char3ed on specific 1 heredes 1
, 

tbough sor.c.e legacies were cut dov\Tn, more than a quart er 

of the estate might remain with the 1 heredes 1
• In later 

cla:Jsical law, though perhaps not at f'irst, 'donationes 

mortis ccusa' \l8re treated in the sarn.e way. Ju~:itinian 

allowed the testator to forbid the' retention oi' a fourth, 

and forbade it altogether if the 1 heres 1 did not make 

an inventory. 

Therefore, descendants and ascendant s had D. ri.::~ht to 

the legitim 'per via di istituzione in eredi'. If they 

were instituted heirs, but by such did not receive all 

the legitim they could claim the balance ( 1 il supplemento'). 

Ho~ever, if they had rec:ived their portion of legiiim, but 

vvere not instituted heirs, they could ask for a reci~rnion 

of the will a.rid take; the inheritance by 1ivay of intestacy 

('l'eredita ab intestato') - as for the brothers a~d 

sisters 'Germani G cr).nsan,guinei' 1 these had only a rir;ht 

to the .. legitim. 

If they had not recei Vc}d anything they could, 

through the 'qucreJ a inof':fici 0(3i test am0;nt i' , ask :for 

the reciGsion of' the vvill and thc:w would receive by 
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intestate succession; those who had not received all 

the legitim due to them, could ask for the balance 

( 1 il supplemento'). 

Although up to this star~e th<::: institut 1:; of' 10,ciitim 

has been considered only in the light o:f' Roman law, 

there is no definiWindicatio~ where this institute 

first originated. 

Novv- vvbat about Maltese Law? Although Roman Law 

was introduced in Malta so long as 216 B.C., folloJing 

the Roman occupation. of' the Island, its influence is 

still predominant today, especially in civil matters. 

Roman J_,m'," inspired the lc:?cal concepts and ideas and 

permeated our entire legislation. Roman Law, although 

no longer influencing the modern Cl"'i~'.'1inal and Commercial 

laws in any high degree, still exercise;s r: considerable 

influence on Civil law. 

Between E:OO and 870 B.C. (sc:izure o:f Malta by the 

Arabs) Malta must have been governed not only by the old 

Roman Law and by the Lmv laicLdown in the Corpus Juris 

of Justinian but also by the legislation of' Emperor Leo 

the Isaurian known as Graeco - Roman Lavr because it was 

in fore e also in Italy. It 's probably the,t t h(::; laws o:f 

Justinian, 'ivhich had rec;ulated Malta for over 3 conturios 
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continued to be observed in the acts of Civil lifeo 

The law rel;:;.\tin/i; to successJ.;_on remainc:d practic;:,lly 

the same as th~:.t o:f JUStlnio.n out, c1S may be expected, 

it WD.s slightly modifi cd under th0 influ(mce of the 

Germanic c ust omD ~:vhich admitted the condomL:ium of the 

sex, and the different 

kinds of succession according to the title of propertyo 

Di:Eferen t from Roman V.:l.W, the lavrn of the time laid down 

that a third of tho property wos to be reserved ·to the 

' . l d cnl_' ren n.s -c '-'l' 7 .--. -1-· l ·J_ nl '" ( ' ,-, . 1 . ) 
_, .. Jr., _ c.-. \...;.; o 

Y'l:Lth regard to the faeulty of disposin.::; by 1:rill. or by 

don.:tion, the i'ew restrictiDns impo.scd by Rom:3i:1 Letw 

vvere t 0,1~-cther \Ii th s :Jmc: rn.odi:ficat ions derived 
~ -

frora Gern2nic, French and Italio.n c ust o.ms, according to 

vv-r.J.ich in cr.;rtairthlienations tbe consent of t,he fmnily 

was requiredo 

'I'he ci vi.l c on;3c;qu2nces of marriage gr ea tl,y dif'f cred 

:from those; under the Roman Law oi.ving to the introciuction 

of tho syst 0 1.J;():r the community of acqnest s and of the use 

of the dovvr:;ro Accord to the system. of tlrn conmunity 

of acquests, on the birth of the first c1dld~ all the 

property of the spouses became one and v;a;3 divided by law 

into 3 equal parts - 1 part belonGing to either spouse 
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and the third part to the children o This system, which 

vms introduced by custom did not apply to feudal pro-

pertyo The only law •Jh..L.ch 1.!lentions it is Cap. 6 of 

Frederick o.J/A.ragon who re;3orv0d the dm,vry to 'Nives of 

rc:)bels '!vithout children; and if they had chiJ_dren, n 

a third part of the cor:.rn:wn p:r:operty (Stenciled Notc;s, 

Harding, p.22)o 

Some contend that the institute of lcgitim or 

reserved portion together with that of the seisin of 

heiI's, originat ud in Gernanic cu3t om but when passing 

into our Code tlwy lost their Germanic character nnd put 

on a Romrn.1 t:?:ar,b, s ...ibj ect ing themsc::l ves to Roman princ.L ples. 

Thus the reserved portion is due to certain memb0rs 

of the farnily not by virtue; of the Germanic principle 

o:f the co-o·wncrship which tb.cq might Ji:-:ve enjoyed, but 

rathur by virtue of tlrn basic ;~oman pr:u·ciplo thD.t one 

hos ceJ::tain obli[;atio11 t o'qard onr-j' s family wLich limit 

the right of disposal of one's )roperty. 

The Code de :iohan, oth~rwi.3e l;:no n as the 'DGl 

Diritto Municipale di Malta', in the <Lth Book contains 

provisions on the Lavr of 3ucccssiono pro_[;)e··ty in thG 

Code de Rohan was clossifi0d into Free and Feudal, the 

provisio11s rec;ardin.g the f3Ucce,ssioyof fr8e ;?ropert,y 
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w0re mei4ly inspired by Homan Lawo Thus the 

p:i.1 ovii'3ious prohibiting the; surviving :3pouse who remarried 

f'rom leaving to the children of the second marringe more 

i:.han the childrer;i6f' the first marriage is deriv·ed from 

the: Law hac o edictali Cod 0 de secundi s nupt iis. 

According to the Code de Rohan the 1 e.uit irn was '.:.:J ' due 

to descendants o.nd aSlicendants; the 'quLrta uxoria', 

in usufruct or ... in full ow-riership, nccordi:i.c; to whether 

there were childr~n or not, was due to the wife; 'alb 

m.oglie poverD si d:~ve da' bc:ni del de:f:'Ui.'1.to murito :r:icco 

o.ssogn&re wrn. porzi one suf:fic ient e pcl suo s est entmi'le:::1.to j 

avuto riguardo alla su2 condizions: ma ouestn prrzione 

non dovra' eccedere il quarto, essendovi figli superstiti 1
; 

'rimarra tuttavia f'2rrno il diri tto, che nllc::: moglic povers. 

spettera' contra i figli, essendo loro maJr8, per aver il 

supplemcnto dcgli alimcmti conve;ni,_mti' ; 1 la porzione 

suddetta o c;•_tarta, r_:;s;3endovi fi:i;li del do:fur1to marito, 

procreati dallo stesso matrimonio, spettera' alla moglie 

in solo usu:frutto, ma ella potra' obblicarlci anche in 

proprieta' per sussidio de' suoi urgcnti bisogni e por 

lo spese dell'ultirna in:fc;rmita', atterai:aento e funerali 1 ; 

'3e pero' non vi saranno i predetti :figli, tale porzione 

o quarto spett2ra' in proprietn', od usufrutto ella moglie 



2 r 

- 0 -

povera; quantG volte non avra' dote, dotario, o porziJne 

per ragione d 1 acquisti, cbe giunga ull'importarc~ di essa 

porzione o quarta'. 1Non potr8 1 il marito ricco con fnre 

t estarn.ent o, od 2,l tra di sposizione pri vare la sua moglie 

povera dell' anzidettn porzione 0'.3sia quart a, ir1 usufrutto 

od in propri~ta' 1 (26). Therefore, the qu2rta uxoria, 

whethur in usufruct or in .oJnership, wns o±' the nat urr2 of 

pars bonorumo 

The necesf3ury nmount 0£ E12int enance w::-:s duo to ille-

gitmnte childr:;n, 2von if horn of D.n inc0;3tuous uniono 

~ Whoseover had no descendants, ascendants, illegiti-

mate childr0n or wife, could freely dispose of hia inheri-

tance. If, however, the t•0stator hod poor re1:::tives up 

to the third de.'1Tee he had to bea_ueath to tho,se who vrnre , __ ) ' " 

nearest and most in need amongst them a third part of 

his property (27). 

The action claiming the lGgiti~~ an inheritance, or 

or a lec,o.cy vvas bo.rr<::d by the lapse of 10 years. 

(26) XLI, XLII, ZLIII, XLIV, XLVIJI of' Libro IV Cu.po I 

D8l Diri tt o l'i(unicipalc di Mal tao 

(2?) Y.:v o~f Libro IV Cu.po I Del Diritto Mi..L.'l.icipnle di 
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Under our Municipal Lavi, under the 1 soci,2ta' 

conjug2le 1 , children fl.'":d descendants rnre entitled to 

t ©m 1 t z::rza figliale'; and u..n.d0r the system of the com-

mw1ity of .Acquc:;sts to tho legitim according to the; 'jus 

com1t;1e 1
• Also <Jntitl.sd to a legitim \·rc~re the ascendo.nts, 

in defect of descendants and the 'parentado povero e 

miserabile' to the third degree inclusive, in defect of 

d esc ondan t s. 

Under tho system of the 'Societa' Conjugale' the 

surviving spouse wns entitled, if indic'_~un,t, too. p,)rtion 

of the estate of the predecea3ed spouse ~ixad by the 

Court o.ccording to the circurnotances of tl:1e cnse. 

On 5 November 18:31 ;3 Cow.mission was appoi 1tod to 

pre par(:; 5 Codos of L1:1\1, <3.nd nft ~:r mud:i_ discu:ssion and 

delibercition the Codes v-Je h::w2 today were r)r-omulgatcd. 

By time, these Yicre amended 2nd the lnw of succ8ssion 

t o,g:ethur vvi th the ot1h:0r provisions reluting to Civil 

Luw were inc orporst ed in Ord. ? of 1 tJ68 which lat .:;r in 

the 194,2 :iovi sed Edition of the Laws of l\·T8.l ta be co.me 

Chapter 23 (Civil Code ) • Though modif iod the Romnn 

systc:m r13m.ains th0 brood basis of Maltese Law and a 

powerful source of intarpretation. 



CHI:..PTL!;R 2 

LEGITIH 

In our lnw, the institute of Legitin. is de::.1lt 'vvith 

in the Civil code (Chapter 23 of the ~evised Edition of 

the Law of Malta, 194.2) under Title III entitled 

nof successions" of po.rt II of Boot Se:cond ('Of 'I1hings' )o 

The heading o:.f Subtitle I is "Of Testste succession;' 

nnd as n sub.Leading to this ,ye find provisions entitled 

11 Qf VJills" (Sectiorrn 625-632), "Oi' Legitiu und Disherison" 

(Ss. 652-66?), "Of the Rights of the Surviving Spou.se 

nnd o :f Illegi tinat e children 11 
( ss. 668-683) 8nd 11 Of the 

Aba.ter.J.<mt of Testamentary DiEiposi tions Excec:;ding the 

Disposable portion 11 (Ss o 384-690). The r:10Et i1D.portant 

und relevant of theso sections wilJ. have to be ex.srnined 

in order to i3ee what the real notion of the right o:f 

Lc::gi tin in tl.te present Lnw 

01" 'YfJE BI GllT TO DISPOS~ 

l• C' 
Uo 

As a broad principle s. 651(1) deals with that 

proporty vvhich-;1ay be dispos:d of by will by the tes-

tator and states: 

"Vlhere tho tcostator h2s no de:3cendants, a:sc0ndnnts, 

spou;3e (1) or ille,3;itinnte children, he: may dispose by 

(1) loC.:. 'wife or husband' (Ord. ?/1868, Art. 312). 
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l.1.viivorsc,l or singul:::n" title of the whole of his estste 

in favour of any person cnp2bls of rec2ivinc; under 

a v..rill 11 
o 

So, o.s a rule th(; right to dispose by vvill is not 

restrict<:?d si11c:_: it is an ele:'l,;nt of t.bc right of ovmer-

ship itself 1.:hich includes, bosiclcs the 'jus utendi ·2t 

abutendi', also the 'jus disponendi': any pGrson may, 

therefore, dispose by will or donation of the whole of 

his estate in favour of any person capable or reco1v1ng 

under a will or by doinationo 

Lirv'lI'Tl\.'::ClON OF 'l'Il,.::; j~IGHT TO DISPOSE 

However, subsection 2 of section G51 lioits the 

test;:ltor 1 s ri/5ht in certain cDscs, by providin·; that: 

"YI here the t est at or has des c · ;_ d ant s , a c3 c ,_m dent s , 

of his est 2t e (2) shall be th,.::.t which remain:J c:ft er 

deducting such shJre ns is due to the said descendants, 

ascendants, spowrn or il1egi timate children under any 

of the provi,'3ions of 3ections 652 to 690 11 
o 

So, the lo.w here in Section 651(2) placo.s all 

portion>S 1,vhich in re;3e:cv(~.s in favour of the abovementioned 

(2) Lea 1 the portion of' his or her disposuble ·Jro-

1)-~rty (o- d 7/1 ,... .. -.c ~- .l- "12) L- r o __ D'Oc,, .ii..C'Lo .:.J_ .-1.0 
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relatives on the same footing a0d docs not differonti~te, 

in :~s Emch ;:~s the testc,tor io lin_ited in disposing in 

in nny of those cusc:;s \.rn_ere :3uch relnti ve::3 1i ve o 

Therefore, as a brood principle, the volition of the 

t,-:;~::itntor is limited by the p_resenc: of rmy of these 

relntivoso 

11 Thi.s restriction irriposed by lnv: (:3cction 652(2)) 

on tbe rig;ht to dispo.J e freely o:f one's property is 

foun.ded on tbe veJ.."'y J'?unction of' proporty i\T]:,ich S('J:ves 

to onat.>lG the owner to fL1llfil _his obligetionso "fhc:m 

the testator htls perso~s who are clo3ely relot0d to him 

Ly consnn.~;;uini ty or sffini ty, lns duty t owr:~rds tLerc~ is 

and don:iestic relo.tionship: thi.:1 duty is, ther<:;:~'orc3, 

rnised by lnw to a legal obligation 

cc-:;rtnin tLDt a person iG bo:Jnd to pr.Jvide f'0r thof:lC to 

whom he owes his existence ns well us for '' LI1G ( 3) 0 

Therefore, ·the dccea:Jod 1 s est:.·\t e, under the,'38 cir-

ascendants, spouse or ill~~itimnte children, is divided 

into two portions, one of 1 " 1 • 

·if.l1."lC11 is resc.:rved to the.so 

relatives und devolves on t1:1crn bs OJ)CL. :tio11 o:f lr-i_w, r:nd 

( 3) st cmcil: ed. Notes, prof o Giovanni c2ruo.nc,, o o 9950 
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the other is the disposable portion of which the tes-

t 2:t or nay freely disp Ofj e o In::i':uc: , our court of Aopc<::J.l on 

the 3Qth March 1936 in the c&se Q. .. -, n "T ., 1\ if ~-·-, ~....._ -v") ·~ ( /'' ) i, 1";;.. V I• 1···1..,__1 • ,\.' :.· 
.l....i .... .J- (_, 0 J.J.L 0 .·_.) - l..) . 

stc..tGd: 

11 Is-siatemn tal--ligi vii~8nti tu(;hti lil kwnlunb:ve 

indi vidwu kc.paci d-dri tt li jiddi.sponi gh0l \Jo.ra Ile'''itu 

1~"ll.fllJ. :'<.Tl''c:lll· li"'1.-ij(:\r)"1J'.· ... 1:=•nt, ,S'iJ :_,_~,···n"} ffi'"' J'i'11~;al·jv J.•l l···,·i't·tim'"' :~ .. _ " .. ~ , ... ''- 1:,;L1L Ji u , c;, --•'- - - ~i.:> ~L1•:• 

je1iv rizc::c>va li hija Jovuta lil c:e:cti pcn'Duni deterninuti 

mil1-ligi o o o Ir-re.f~!C;l r.ciJ.1ux obbligat ihc.lli lill-·rJ2,r-tu 

ak:to.r LllP-ri ~ervu o • o kull r:ia liuvm j rwJlilhc: ~:k:tar E!ir-

rizervn luja iJ:handJ:1;· dritt tikkonseGVrish, bil-l::Jndi::.;zjoJ.1i, 

pero', li toq;:~hod ghDll-volonta' tiec!,'hU f'uq il--r.J.od u 

1-J..,:1.voti li huvrn ic1dispona i:iinn 

Also, in &nJ:-.hc:r de1iv ·::red couct 

of Appeal on the 24th Febru~~y 1930 in the nnQes of 

Avvocuto vass2lla V3o Mallia (5) it W3S stated: 

tut to i E:iuoi no bili r:~ Lnr,o bili, -~ino o.llB c oncorrenza 

della dispim~bile, e riJervctre :J(:;l logittir:i:::rio solo 

bGni mobili o inmobili 11
o 

l. ·f.· 1
1··.,·.1·: h''DP ·--1s - - '·' i - (;i. t ,; J1c.:ve ;J.n.y 

(<l) Coll8cted c::~oes: volu;,w XXIX, I, 5890 

(5) Collected C,:lses: Volwr.e X:XVII, I, 45lo 
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is autor;::atically d.ivided into two parb3: the' disoosablc~ 

portion, which is o.rri ved r:\t nfter deduct the share 

or sh3res due to the said relntives and of which the 

tustector c::tn freely dispo:Je of D'.3 11(~ deems fit, c.~nd 

the non-disposab~e oortion, of' which he cannot dispose 

and which besides be in;;:: spe:;cifically rc!served to thesG, 

dcvol'1·eo0 Ol"l. +h ... r,~1.r .. _·. ·b:.T D•J~rrti'o·J. nf l~uv - w l - • L .l ,c i:.'. l lJ _ U. v o 

As a I.:1tcitter o:f f'sct, one'.:: it is e.stablished thrtt 

the test at or h.:rn o.ny o.:f tL.0se rel2t i ves, there is a 

procedure by v1l1ich their· portion is cnlculated 2nd thifci 

will thus indicate the othJr p8rt of his est[te which 

he is free to dispose. 

Before exaaining the real nature o! cne ri~ht of 

legitim, D va;_:;uo idea or definition of the .subjc;ct w1dc;r 

discussion would help. A brief and ~canty definition of 

the institute is t.J:us: ;: Lcgi tim 11 is a right ven by lav"f 

in testate succession, to certain the family t Cl 

receivo a portion o:C the G'.JtatG o::.' tJ::1\:; decujus v1hcthr2r 

thi::; is the will of' the latter or ni)t - this right is 

only lostin·case of clisherison (vidr:; Volo V, p. 50'.:-1)0 

ThD.t the lcgitL2 is a right saved by law can be 

seen from the follo'v1in'; ex~;cr:.ple: i:f t 
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not ;Jant to le:CJ.vo an.ytl.tin:; fl")B the disposnole portion 

to o.•.le of his sons, c.nc::_stu.to::.: in ·i·s ill th?.t tl1e lDtter 

S t t 1-a t~~ ln~i·"Cl
0

Til only· ~.~J.nl,8 ·c1~ .. t 0 ADD. +c~k.GS the l - 0 C, '.v llt.. '-'i::, .l L .' i .. ~ '-' - ~ v - -

le,ze' ) ,-,ncl not becnu.'.:3e it \JaS left to him by 1 • 
fJlS 

- in fo.ct, the legittiu;_::c·y tnk.,;s his portion of' le tin 

The 1 tio is also only relevant in testate 

i3Ucces0ion and do<.:::;3 n~)t plny o. P'~·--'t in ::mcce:3sions 'r,.b 

inte:~stnto' o Thus, in Debono vso '~ew.ia (3) of the 2EJ-ch 

October, 1899 it was clesrly st8ted that: 

n ·,-:i 1 
_,:_, di diritto espresso che la le3ittica non na 

luDCTO nella successione inteststa, ran nellc soln testa-

ncnto.ria :i (vLiG also Vol. X'C{, I, 2l~O: B rt olo vs. 

Camilleri). 

~Jow, c ona.ng bnck to tue provi.si ons of our Civil 

Co lie, the law in sect ioi1G52 ( l) starts by gi vin::: ::~: 

definition 0f logitim as 'a portion of the property 

of tbc deceaDed which is c:i2,v<...;d i:n law to tbo descendnnts" 

and on failure; of c1esc1.?nd,-:u1 ~:s, to th2 nscendants of the 

dGceased' 1 ('li,::e Volu;-~,e v, p. 5G·1)"' 

InL1edi2.tely, one notic2s thi:~t the 'p n·tion' 

(6) Collected ca;3es: Volune XVII, II, 137. 



t · " · .r::;ect ,· o .. _ .. , o" -52 ( l ',\ f:ll)ff i :~Jl1.0Q l.ll J ~ . ~ is reserved ur rsnved' by 

law o Therefore, the t e stnt or is Dc)t o bli,:scd to provide 

for it specifically in hi:s will and i:f he dispo;:ies also 

of' the i::wn-disposable port ion, the lc:YW protect :3 the 

descendants or nscendnnts by ving them a legal re~ady 

<::1gD.inE1t the heir thus enDurirlD that they get tl:i;:::: lcgi t 

J1lso, une can realise thot in defining ii 1 "'' <J'i ti111 ii ._, {.~_i - --

the L"w has n•:t included t!.·10 surviving spouso and 

illegi t im~1t e cl1i1dr.:m but thes c 8.rc protected i.r;i o.not her 

vJny in as c.uch as the l.s.w 'res·2:-v.:;s' n portion of tho 

Le 0 iti8, therefore, is only bestowcJ upon the 

descc:ndnnts Dnd asccndcmts [:~td it Lorms t:i. purt, tho:1gh 

not the whole, o:f the indispasablc oortion of the pro-

perty of ttte deci.:;n.cwd' s estate 13illc<:; accord to 

S,.,, ..,·t. O•' ic::. c:;l (2' ) ' ~c i ·--'- v,_, tlle disposable portion is 0:.11,y obtnincd 

Ed'ter deductin .. _, tte .shure due to the descondents, 

ascendo.nt s, s;rnu;J(J or ill t in'::.t e childr0n o In:fact, 

it ·was StC\ted by the Civil court in Dro Gr.:;w;:;,gn:a VSo 

D r 1i"ll
0 

f"'°'1 ( 7) - /.-:;..J.L .,,_, 1.) of the 3lst October, 1871 th~t: 

lngitti,0a e' c·Jnsidorate, 

thot is, it is pecrt oi' th(3 non--disposab':.e portion .. 

\ .. 

(7) Collected c:.~sc:s, vo1ur~w V, po 6050 
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port ior.:. tho test at or cannot alienrrt e beco.usG it is 

"savod by lm1 to the descendDnts ond o. o ascend~1Jl"ts 11 0 

exolainod its nuin charnctcristics, I novv propoE'le to 
< 

deal firstly with the nature of the right of 

in the sensG of whether it is 'pars bonoru-.:J' or 'portio 

hereGitatis'o The le~itira here referred to is thnt due 

to the descendants and asc~ndQnts. 

A3CENDL.N'l 3 

Fron a cursory look at section 352(1) one would 

conclude; that the natur0 o:f. the ri{:;ht oi' 1c<~itin, in 

the strict sense of tho ~ord, seeCTa to b2 uorc a ri~ht 

of credit eEmna ting fr on tlw d0cea~. ,,d's duty of ful-

filling his obli tions towo.rds his rcl;:.,._,..Lves. Ho ccvsr, 

2t furthcr exar:1in2tion of this ri2ht is iIJpc;rative. 

It h2s been stet tod thc.t HJ./; · ti.;1 is a portion o:f the 

property of the deceased 11 
0 0 0 0 

ncture of the right 0f Lcgiti~ (that is, of the des-

condgnts and u~JcGndants) ? 

In Bugeja Lombardo vs. Bugcja Lonbardo of the 

1±th ,Jenunry HJ81 ( 8) it TNDs st~)t cd by the Civil C>) t1rt 

( 8) Co.llect od Cn.3cc-;: v,;JuJ:1G IX, p. 2 97 0 
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that: 

"IP legittirta, seco.cido lD. log;;;e di Ivklta, e' un2 

porzi x1e dei b2ni dol def i:Tt o, o ilun gia' quota di ( o 

porziono dell 1) eredi to, :),::' cul run souu npplicabili 

teorie 0 p~gi0ni eh~ lo •.Jresuppon:_~ono quota ercditaria 
.... - ~ .... ;;,_'.') ... -~ , - - .._. _,_ ...... ' J 

il 
0 0 0 0 

Al3o in Micallef V.'3o JTenech the:: C;)urt of Appc::al 

on the Gth April 1910 (9) after repenting the exact 

Viords quoted in.the l~'lst rricntiori:_;d judgu:ie.::1t, added: 

11 e quindi la pcrs:JlL.lita 1 t;iuridico. dol defu.Gto 

viene per Vl8. di conti.nu~-,_z;.ion0 trnnsfusa nell 1 crc~de 

ml-~ l. .g J0 

U'1 ro• r• ···1 1-"- + ., .I l- t l1 
.l L , u. 0 ~'-- '-'ll v ' '" -

Fournier (deli vcred on llth Julv 1932 b'f the Civil Cou.rt 
• " 'J 

bo Micullcf VSo C. Fenecho 

(10) Collected c. sos: Volu;:·1e XXVIII, II, ;2'.5lo 
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by the First Hnll thet is, Ao zaru1it 'JSo Jo Apc:p (11), 

nnJ o.noth.;r deci d by the Cou:et of' Appoal on the lOth 

Juno 19,:~g in the rn:n::~es 
n • 

OI CJ o FUrJ::OU._ . .,..L8. ~v~l=to 

seh2r1 t::tl-wirt tieglm0 
o ThG other judi_'..:cnc::nt rcnf'firmcd 

tho principl<:_; thnt il Il·-lcgit t 

l ''il.Cf"'S -, __ l.l'1-·1···· k-L__,,,.,,:i1'tun t." 1 i .... <)1"• 0 ,-li"+n 10 htU""' 'oi' 0 c ··.-1'1" 11d··1 c~.~ J --·~ . . '--• _ •. '-..,.: 1....t _ ) .i. .,J .... .-.. \.J _ ,_, ·........ v c.,l , -·· ""' c.t •J \....J .~_, u_.... t 

purzjoni nill-boni li hnlln d-decujus li hiju rizcrv0ta 

lilu ··.1i-lJ.- -li·-- _,-.·i·" - J..,1,. - (:·; 0 "n po rt ion Jf ths 

tence ( 'suhc1:1 t~:Ll-wirt') one c:::mnot· but ccmcludr:; thnt tho 

nnture of t right of lcgitiIJ (thst is, tl:l.J.t J.uc to the 

desccmdant :3 ·"na' """''C )1·"·ln1~t") ')''P·t-- 1_," .. -('-.q 0..-1.. C.A1.J '..._, J.I._.. c~ .i ._) ~·C .. -'• ,_. .... - ...J bonr;run' 

There are sone very i_ . :ctc.nt rules rc:l<:1 tin.~ to 

~he descond~nts n~d ascondants) 

vv-hich help fu:ctllur in th.; re;JUE\rch for th.J nfftur·2 o:C the 

·ri' ---ht ~-P i-- ---i· +i· Tl 11 ' -"' ·:;·."cti' ,-):Q (~'","-·(_'- __ ) - LS U-L. - (.;t_; v l']o - ~-1.;3.J rt. ....... s CLlCll1l~,-·co i:ror~l -'~ .. vv~ -

c :Jf 

Collected Cases: Volw1e XXIX, II, 250 

(lC::) ':o,_llr:ct,-_.·,r_:i C"-'•""',c:: J l '7n -- '-' _ 1;:; - _._1 ~ -'-" _, I o_~u:~1e XXXIII, I, ""' c:. o 
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succession 'causa mortis'. 

arises on the death of the testator o.nd not before. 

be:f'orc: the succession of the dece,::tsed is opened. Until 

tl . 1 r,ct d1JI1° by· ·tl.~93 r,~e·c·u,]'u .. q ·wn, no one 1.aDy lL'.lpC.'"tCn cu1y ~' -"' , -·' .l ~ 

wJJJ.ch is pr2judicial to tho L:.;~i tim, nc)tviri. thst anding 

th:::t ouch o.ct;3 c.msist o.f inof:ficirlUS d;Jno.ti ;1s which 

hnve alr~sdy tak2n affect. 

Ago.in, it is not lDwful t:,.) ::mke o.,~reerne:1 ts o:f 

renunciet ions relnt ing to t}10 L:;gi t ia during the lif'e-

livin~s pGT''.3on cannot for.: the subject .w.ttor of' an 

.L G ' > ~ th c,i:un axceptl:JnE3 v1.t1ere 8 rcnuncintiJn i3 m0da in can-

teuplation of' nnrr1c ;:r upo.:1 th2 t&l:::ing c;f reli:;io us 

vows C3. 1027). D:..·nc1tiuc1s 1J,',de by U•e decc·ased in f'nvour 

of' n person entitled t) the le,;itii~l nre n,)t only outside 

It is obvi·:.,us that the p8r3D11 entitled to the 

legit lE~ ::1ust survive the test at ,-;r sD ving the eff.oct s 

of' reprasent2ti0n. 

Thereforo, nfter hLvinB seen the definition of 

L:,~;iti;J. enunciated i:.1 DLlr Civil CC>de mid the rcd::;vnn::; 
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judgo;~"1ent s o.n this L) oint, the nature of this right :)f' 

this richt 1 .-;; ,rl
0 +in 

C: C) 'u ~~- beCOLl8S -rn "llr l'~"'' l 07l
0

tl·1~ j_ l..J • Ct•>I j -·::_.1 J ..• .l 

(that is 
1 

the rii:;ht res'3rvcd in f:--'tvour o:f descen<'.lants 

end ascent.lnnts) is of the nature ;)f' 1 pr.~rs bonorur.1 1 

( 1 une. porzi •)rlC d.ei ben:i_ del de:funt 0 1 
) 8.'1cl rl )t Of that <)f' 

'portio hereditG.tis' ('quota di erc:?dita 1 )0 Therefore, 

uur ri{:'ht oi' 12gitin i;3 dif"f'or.nt, o.s rr::gnrds its.nnturo., 

f'rm:1 that c;)1tte:npls.ted in J~rticle 808 of' the Itz:,lian 

Civil Code, 1942 - inf2ct, cs will be clenrly seen in 

more detail when deo.linH vli th thi ;3 in the last ·-' 

the notion of the right of 12git in rtnlio.n la\J i •:1 

that of 'portio hereditatis' .~_nd n,ot 'pars b.---:noru·_,' o 

On t?.X~::t1:ininr:; the ' .. :.i\~l.I12r ln WhiclJ. the le,:~;itim. ·if 

descen6nnto nnd ~seen t s is du:2, the re~~l rE::_t uru of' 

this ri;:,ht eacr,~~es n.cro cl0c.rly o Th<:; relcva~1t provision, 

The first rul12, '.;Li eh l 3 found enunci o.t e:d i.n Sect i;m 

G57(1) is that: 

not be lnwful to encuc1bor it v.Tith ."my burden 0r c0ndition" 1
0 

Tl,is is an exc>..ct rc::pr,-:iduction of .Art 0318 o:f Ordo VII 1 Jf' 

l8C:38(13) o 

(13) J.'\l .. t 0 dovut:::t in piene 

e non puo 1 il testatoro iuporvi ~lcun peso o sltru 
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This section 657(1) _;:;ust be C'Y.i.:3icJ.Gred in c:m-

junction both with Section 557(2), which will be cJn-

sidered shortly, ecnd with sectiDn 05~2(1). This is the 

procedure followed by our courts in the decisi8n of 

cases boc~use in this w2y the nature of the ri~ht of 

le~itin efl2rces even ~0re clearly. 

that :)f 'pars bcrn.orun 1 • It is o. rL~ht gi vcn expressly 

Jt ine; of 

co-owner together with the heirs 'J, in c:; et, arc; 

pruportJ. However, 

rel:..'. t ::; s only to t ho 

The l~w st;tes th t the le~it is ta be frc2 £ran 

v' ... lue the pr·;pcrty r:.s '"roll :;,.s the benefits Bccruing 

therefr1)rn v1hilst c.:wy C:)ndi tiH1 I1c:.k0s th\j rit;;ht to the 

property uncertain. 
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decided E~s erxcly as 1371 (16 Juns) zo.nd whi.cb.r dealt 

\'\Tith G pl2D ;Jr u.::c;i tin rais0d b,y Anne. cassa:c' decided 

t1'1nt: 

11 '3Gcondo il chritto Cl)~mne (ioeo the lavir in f::>rcG 

~',"C +i. ,- t + i· I"' r:i .._. vJ.J.1...J. v Llv' Ord. VII , 1868) OOO alla 2nd~c rimaata 

sup8rstite trn 3li ascendcnti 
. . . 

prc<'>Slniori e' dovuta 1 "' -L. ' ... ~ 

legitt~~a, nell'a~~onto delln terza pnrtc di tutta 

1 I e r G r] it 8 I ' 0 0 0 II 0 

priua fncic, m1c would think thnt the court here 

is decl&ring th2t the nature of the ri~ht nf lo~itia 

partakes of 'portio her.ditatis' because it uses the 

-\'rnrds ;i ••• ixn"'tG di tutt2 1 1 cr0di ta','' but the snrn.e 

court letet_·· in the judgc~:~1:mt es 0n to oxpluin that 

o coGdiziune 

is •)f ';;nrs bonorun'. 

HD~.rcvor, the only e:::cepti:.Jn to the:; rule thnt the 

le1:;.itir_1 is due 

subsc;cti :Jn ( 1) o:f this sect i -:-;n pr,.)vides: 



is a right of' usufruct -;r a life annuity, and it nopears 

to the persons entitled to the leGitiD that the value 

of such usufruct or lifa-rent surp-sses tha disp0s0ble 

portion of the estate 0f the testator, ~~~J shall only 

" heve tlrn optioa either to c:.bide by the tc13-t-arientary 

dispoGiti,)n or t1J tc:tk:cJ the sl1ure clue to them by vvay ~Jf· 

legit ir1 f'ree i:'r1J1::i. cv ~r_y char:;e, on nb.c?Jl.duning in favour 

of tha di~ponees 0~ the usufruct or 1 ~e-nnnuity the 

full 1:;"1norship •.)f' the chsposablc portion°. 

Sub-section? further adds: 

11\fflwre any p r~30ns entitled to le·.itir1 cl,::c:tn in his 

own interest t : EtbiC~e 

it sJ:.all, nevcrthele.ss, be lavvful for any .;tb.'-'r of .such. 

pcrsuns to elect to t c the l~gi·t 0n nbnndJninJ, as 

v1ant0d to C::1.void any unccrtointy th,:,t lJ.ey uI'LJc in vnlu-

ating usufructs and lifo nnnuities and tbere re wantod 

to establish a uni:fc12n rule f\)I' c,ll cossso 

jH'JJlC lp18 

.ich 2ppGrently contradicts the 

J ·'Cl :ri' .Jl_ i-1 l 
- Gt,; I ,;._ 

uusufruct or liJ:e nnnui ty t.hc; pr pert~r cunp1.•iso1J in it 

l!"--
then tbc; 1D.11v ,::iv2s t!.}2 le.:;iti;::1n.:ey 
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u1 orJ.in:.ry cDses c.nd in either case the pc~roon 

entitled to the legitim is completely froe not to 

accept such disposition and only r~tain the lG~itirn 0n 

case where the legitin exceeds the non-disposable portion. 

As was stated in Cnllejn vs. Cutaj~r (15), the 

\, ords of tl1e lrrw: 

"it appears to the pori3ons entitled to the le{'.;itiF1 

thut the; V."1liF:: Jf such u,3ufruct O}.~ life rcmt sL1rp8.'..:L::L:;s 

r.mst .Dot be un 1.c;rstciod in the; sense t t 11 trid is 3l.T.' 

stimc per n~zz tn' pcriti stalJili t J 

nust be: 

undej:>stuod iJ.l tJ10 ;3en c~ th .. t 

]czercitc-w1 id-dritt t;:'. 1 Clik 

jJ••un 

2rbitriju t hom(l6). 

(15) Collected cases: V~l. XYCIII, II, ~ 

Civil C .Jurt. 

(16) This v/:}S 

the cnse ~apiro v. Kicallef del 



agre2 with this, the crent ~njority of then sre in 

favour of this interpretation. "' t . 1 In~co c·-, Gi ,)rcano (1?)' 

Due SiciJ.io, which is .·mcuL::ntL:.lly the sGne as our 

sc~ction 658, >d't.:.:;r expre:ssinr th1:; snme interpretation 

abovementiJned 2ays: 

la possono 

custoro (i ri.::;e~evn<;:::u."i) v :l.::rsi del bcneficio doll ' 

credono piu 1 vant 

prieta'· dellc: porzi:;n0 di.spo:1ibil1:;, enzi c.he rit )J:E:rla, 

col peso iE1posto 11 (18) • 

.So le text--:.\-ritr~r.s, cspecir:.lly :French, sny thct proof 

thGt the vnlue 0xceeds the disposable portion must be 

brou,ght 

n.s 'porzioni disponibili i'l-·uzufrutt'. But, in th8 present 

to p:ropollnd 

this proof', bi:;c.s.use in t!iis c.--::se, the .dcd'cmdrmt rec.,:;i ved 

(l?) Cc> .. Ge;nti c.ml Codice:: Civi1e Delle Due 3iciliG. 

(18) Pc:.ci:Eici - Muz20J1.i i,~ tLc 'CJ~ir;ent:trio al Coclic2 1 , 

''{sreeu '.vitl.1 Giord~:~no's int:::rpretoti,)n. 



D. 1~'nn0ral usu:fruct rn1 ·t_he" \'"hr)l::o· oI"' ·th- "i· .,.) ... ;~, 1bl c:r- - " v - . - .L l:! G b 1 u ol: e 

+· porvion. 

S:), once the legit in o:f the plaintiffs wr1s bur-

:naking their ceclculc,tions, thi 'k tllat it would be of' uore 

advanta~e to them to 

posnble )ortion. tha~1 }:::ecp the s&rae as burdeirnd b.: the 

testator, they hnv\:; the riJ;;ht to net in occordanc e with 

the rule established in section 558, wh~ch section w~s 

introduced to catGr f.Jr uncertainties wh~ch derive fros 

tbe calculations )f the value of u13ufruct s 2cr1d li:f.e 

ann.ui ties o 

The cacor~ i'~po·l.~t~n~ nule W~L0~ G'f." .. •c~n_.-__ ,_t~r._~, f.'n:_y_,·_n_ ,q~0-'"'~ ~.!.·... • J'-""-" .:'.: ......... ::::_::.. "'···· ~L - ·- - -- .. -~-

tion G57 which shows further the nature of the ri~ht 

of le tin under our low, is founu suo--aocti.Jn :2 

0 Tl.te is conputed on the whole 

deducting the de1 bt ,s due by t!w e.stnt 8, CJ.nd tlrn funer'::l 

cmse::3 11 
o 

i'3 f'ui"'ther protected by Lwro 

s sub- sect i c.Jl1 clearly in die ,·t c:s t.:.,:c-•t the:: ri2;,ht 

of let;i tim :Jubsi'.:3ts DV81" and is a p:n"tirm o:f e:.:,ch ctnd 

G VGI'V' 'I bJ. '"Ct C 'JJ'" 1)rl· S'''U1 . i 11 t }'\°' l. ,., h ,, T' i + '"'' r· P ..., '- • '--' "- -·•.1:. , -..r - , .!...., .l _, ........... 1..... _ _.._ Li r _.\...l.J......,. ....,., ( 'par:3 

h ' 1 • 1 . . l '1 t' l- '. ,.., 'N_ eci-..er rn.ovao e or ii:rr:aovaD e .'J.net --11~-,_-l,, ·cnc::rciore, 
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conaequences arise: the first is that the legitim is 
due in kind, and th(; second is that the le~:ittinr.:n'y is 
defL1itely, c.ccordin:r to law, f', C·J-owne;r w·:cth the; heirs 

up to the extent of his legit T"'..3ing due in k:ind, the 

legitim is not n mere deut duo to the pn"'"',..'ll elltitled 

to it from the heir, nor e riLT,ht of credit &r:3 it is 1-n 

sorc1e foreii_;n 1Dd3, liLe in Geretuny o.nd Scotl n,nd, but it 

fectly cl0ar that this institute is a richt of co-

ownership ( r pars bonorun' ) D:~1d not a part of the inheri-

tGnce ( 'pnrs h::redito.tis') o Thus 1 the vv.:irdf3 'computed 

on the wholu estate' , t , ., 5 ,--, ( ') ) .111 3ec lt)il. u t '--' must be rend in 

c !Jnjunct io.·1 vvith the defi.ni t io,1 Qf 1 e,_;itiff1 in Sect ion 

652(1) which sub-sectioD uses the words 

portion ~f the property of the deceased r 
0 0 0 C' 

CLSE L;_J.vJ 1i.2L;.l'ING- 'I'O S:::Gt]TION 65?(1) and (2) 

our Courts h.rtve hJ.d mJ'..1:1r ::icca::i1.Dns on ·1Nb.ictt to 

enuncic.te o.nd expL-~in further the t-vvo o_b:Jvencm:ti 1nod 

1 -::i P'l• -LL in1 l• 0 
c; { .. J -·· () due nnd 

In the judgesent dclivored on the Gth April, 1910: 

Noto Micallef vso Co 7enoch (18), the Court of Appeal, 

after repeGting Section 657(1) nnd (2), ndded that: 

(19) Colloctec1 CZ\Ses: i:rolune XXI-, I, Po 1(~6o 



- 117 -

defunt:) c non [;i2 1 m1a porzi'_;nc dell' eredito.', e: c;uindi 

ln pc::rsoj1nlito. 1 gi1.1ridic2 del dc.:ftvito vione oer vin di 
' 

continuazione, t~nsfusa nell'erede di 

nel legitti;n.aric no~ ... meno por unet p:-;rte corrisp:)11d2nte 

i'_"}llf"'.-. 1-'l. "-'l.lI'" dc 0 ll 1 1 lr>'r'J. ~- t'-1 ''''~" .• '-" i ... l •-> Ll '-' _ C~ ,.,,, t) ~ v .> ..J... •.• J.\..A o 

th8t the logittim2ry is not an heir (and so 1 .,_' . 
'~ lr:i_ lS 

not of the nGtur~ of I O· . 'I" n h 0-,.-. (;)a· i t q + i' C' ' ) ., ,~ d t 
\: , ~.) ..LJ.V_,_ \...- .~'- C-lV 1.:J ' C,-.l 

he ccn either be n co-o~nor this is the provniling 

opinion o:.. our courts ;},fJ well [H3 the imprr.?E.rnl ).n ·]1_i eh 

the lmv 

kind, or else & s 12 creditor. The latter possibility 

doe3 net seeo to be sccept~ble espoci&lly in the c2se 

D.Dcendo.nts or the 

of 1 tirn is n:Jt n ri;)it of credit. 

In Cortis v. Dottrin delivered by the Court of 

Appe2l on tho 13th June 1879 (20) it w2s clccrly 



tutt' altri beni contemplati nell 1 articolo 318 dell' 

Qrdin2nza No. VII Jel 1868 (i.e. now Section 557), e 

1 , .... ,'~a· L.1- "L .:.; .. t1'--,,,, n·''1 ··i· 11 C'\T')'l0 c·c;"]r ... )1-ne-L.. COiLl~)UCu J. t....\:t e ... egiv .1.u.(.:.i. ooo .1. 1 .J.L ::i -.. .... 't..l •. '·',-·.,.,\·'-

nre 2t suo debito i i'ruitti dei be:· .. i pervcnutec;li s-)tto 

tale condizi :ne". This pri Lciple w;:,s rens,o::crted nlso 

prendero in co.lcolo tutti i b .. ;ni coupon.anti 1 1 c..J::i 12 

er<::!di tario del de:fun to L;Jr1:nzo Dnt trin, rncno q_uclli 

lE~se:iati in le::; ~:ato c: Tnrec?:t Dott:cin rH:.J. test o dol 

G •")' ·" '"'Il Ci1 
() r l

0 

,-, 
11 1' ., i 1 I"',.--, + !' -,-. .L. r-. ._~,__,I_,. -~L-1..--' '...'UJ ..•. V!J 

fatto cioe' in >agnmcnto e retribuzione Ji serv1~1, non 

"l 0 cor1ponsat"ion ··1r1· c:• ''"' .l· -I- ·i q ·~·1··:·..r.•1' "l
0 

,._,.,.,-1- i .. ;-- +i-,,,,~ .. -::. ~ ;..::; -· . . ~--. "~ \_, o 1 _ ~ - ._.. ·.') l~. _ ~L \_.. \_,J. .J.. Lo _._ __ v 1 .-v .J. '--

P .L., 1·.) .o J'".· ·.·)I-=- "".l.'' :" .. r::. _·,·-.vJ .. _ c·~ r:: . . <)' ~, ,~ y, .-:: r .. i ........ "l • -- L,-1._,_ j v,,......,, _ _ ..:' ~ .L ._::L.l1_ .. _ ....;; __ •.._;L~' 

l e• 
;J 

pensetion, c;.1c must :ccly on the di~3cr».::tion of tJ~.e te.stu,tor) 

in luck of proof thct the lagncy was excessive. 

]1.lD 0, in ~:I. 

(21) 0.olJ.oct2c] (;Et:.Jr~~s·. V·,'1U''1·"' .l-X j) 270 
- - - • -'~ "" ~ .( ) - 0 • 

( ? ')) 
-~ [., VolL1rne XXIX, II, 913. 
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Court :)n the 3lst ~Ta-·unr:; 1036 z1f't er repeating the 

pru1cipl·J in 

i ll1El ) \T [lb 1 2 S o 

Sect:!_on ~c7'~) '. . , 
0~ l~ , con~inu~a 

-1· ' ,. ~i:::7(1) Gccorcing T.o Sec-cion u._, __ , 

virtue J:f section 657 (.~), ~;efore the legitim i'.3 cor_r1putcd 

tlrn debts due by tl:w cst-::i.tc , _nd t se incurred for funero_l 

expenses nrc first deducted. Thi3 was the basis of the 

juJgem·3nt dslivered ~J the Civil court in tha C£SC 

il 

senzo. po.sine' co<:diziDni, si cnlc)lo. :3Ltlltint.::;rr-:i 

~)"i:i.trL.:;oni), c resc.vi •) cc1e di 1 r~izi8ne 

gratuita, colln sola a~duzione dei 6ebiti e dellc spese 

del rnort o di pruf2rcnz - :.·dcho ::::.llrt lc,'i tt imn, p .. x' ln 

nl-'-·,,..,i· er'· "·iJ·ori· I (_, .. _._ G _i. ~...;\...:.. L 1 f? 1 lrJJ.1D c}i C~llt::l 

favore dells l~g;e, la stess~ le c1rcoscrivc c quelle 

(21) Collected C2scs: Volum2 IX, 297. 
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che, sccondo il C•Jstunl:: ed entro i lir,}iti dc?lla 

decad2nza, si fanw p.·31 trssporto e per L:• sepoltu.rc::. 

del cadnvero 

In.±'act, in thG presr::mt case the couJ.."-C fc;lt that the 

expenses incurred for high mosses durinc ce:t2in specified 

da·y-s could in thi:3 cc::so be p,~~id out of the as:3ets before 

;)filDll't 1 nn' ·thn l ''°'.'"l
0 

L C -1 . --- -L" ... ·.v - vt:.) l,. 

So, in the Court's judgement such expe~ees were 

to be deducted before computing the lesitim, but were 

these expenses too excessive, thc::se would be rodu.ced 

to the DEJ.ount normo.lly incL1rred in :::uc;1 circumstDncoGo 

!'· r ... D ·l_ ~1 lil (1 F2r:::'UCl.:J. ..:.lt-sc~ - J.. ..... VO vs 0 Co ~.Iintoff ( 2·~) 
' 

decided 

by the Court of Appeal on tti.e lOth ,June, 1949, tl10 Court 

rep2nted the pr.u1ciple four1d in rn.any other jLi.d~;c:::cmts 

thnt tho legittimary is noithar an 112ir nor D creditor 

the property left b? thB dccujus which is reserved to 

him Dy lnw (25), and nlso strrtsd that this lGgitim 

(24) Collected Cases: Volume X~XIII, I, 4720 

Also repe:::i.ted in VoluGG XXIX, II, 25 (First Ha.11, 

1 °t h Oc· i· r) o"· '" P .·1 o, :-:;:.::.) •• L·'' o ·,'7."'I"·1.'·'·'·l· t -,1 .c; o T T '.,) ~ ') • "'·1 --1 U V• 0~ ~~~ _i ~~··-·· - 'vJ.Jo .'it·•'.'Lt) i·tJ.(_, 

in Vo lrn:;:ie XXIX, II, lo<~B (First !Tall, :Joth ~:u:·:rch 

1936) : J.L rnic2llef' V~:3 0 (L Grc:;cho 
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- ,)J_ -

0 hija dovuta fi proprietn' nsDoluta - 'in pienn prorieta 111 
o 

U t~teDtntur, peress li hijD porzjoni indis,;onibili, rria 

,jistax jimponi fuqho. 1-ebdn piz jc .. , 1-Gbda kcmdizzjoni; 

il-legittima ghandh.::i tigi kallrnlata fuq j_J_-patrirnonju 

intier, dedotti d···djun u 1-ispejjez funer:,?trji 11
" 

Furthermore, r:,1;3 o L~ t 

Fo Vella Zunmit (27), th8 so.ue principles in section 

557(1) nnd (2) were repeated by the Civil court but in 

both CE\S\.~S the COUY't D.dded 11 i fig~li non po;3sono 

essere privati dalla legittin~ e alln legittiDn non si 

possono mettere gravami - tuttnvio. pero' nulla ostn· 

che un f'iglio accetti ln. dis~)osizim1i del p~:.drE3 sia 

in vits come pure rn1llrc 1Ji:Jtn chu un 

i:3UO :3Uppler~1ento restnsse estL1tan 0 

exact words were ag21n repented in Appenl (28) from the 

D'Anicoo 

( 2, 0
0 ) 11 t " l Co ec ea Cases: vo_ume V,p~605:31 October 18710 

(27) Collectc::d C"scs: Vc.1lune XXII 1 II, 112.: 29 October 

(28) Collected Cnses: Volurne VII,p.316:1.S ::'ebrU'"lry 18750 
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In Dr. vassc..llo vs. G. Mallia (29), delivered 

by the Court of Appeal on the 2·"1th February, 1930, it 

was stated thut: 

·
1 
••• nel pcJtri1~10nio del decujus, f.J'-'-'-, si deve 

coraprendere tutto cio' di cui il testatore avesse 

disposto a titolo gratuito, nnche in contewplazione 

di matrimonio •.. ". 

Thus, when the lnw statea thct "the lct;itirn is co:"Jputed 

on the who.l1e estate'7 of the dc;ce8.sed, the word Hest2te 11 

includes nll t hLt whi eh the; test at or has ~,i ven v_i.vo.3r 

grctuitously, even donoti:)i:lS in conternplntion of ;:inrriett;c. 

Therefore, the nature of the right Df legitin in our lnw, 

being that of 'p:::irs bonorurn', r~trictly spenking, the 

legi ttimnry even ho.s a part of each of the things which 

the testator gnve up gr2tuitously. 

CL~J rim 'i'Z3T1.cTOR R23JH.V ~ TO I'E3 Li·Jil''I'IJ'L~RY OULY l'IOVABL:S 

As lms alre2dJ been st o.t ed, one e the rir~ht of legit ia 

is due in full o'·mcrship nnd is conputed on tho whole 

estate of the testator ( 'par.s bonoruE1'), this nwans 

that the lcl:!,itthmry is n co--owncr with the heirs up 

to the extent of the lc.;itim and so strictly spe8.ki.1g 

(29) Collc;cted Cas2s: Volune )CCVIII, I, ,:b5L 
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has a portion over each and every object, whether 

novablc or imrwvnble, comprlsed in the estate ·Jf the 

deceased. But, cnn the testator, for example, reserve 

to tbc le1:;ittir:12,ry, merely uovnble property, or, :for 

thnt matter, only i~novnble property ? 

This very impoj:'tnnt proble 1.i 1;vecs exa1rrined and 

decided in the cnse .ti_vv. v.:s,siJ.llo vs. G. NTnllia (30). 

In tl:us judg,,1ent the court Jf Lppeal on the 2<1-th ::?ebrunry 

1930 held thnt: 

"La legittir:i.a e' dovuta in nntura 0ero 1 il testa­' . 

tore ha il diritto di riservare per il legittim2rio una 

· deteriain<:::tn E:lpecie di bc~ni, rnziccLe' una quota di tutti 

i suoi beni (31). It testatore puo' percio' lasciare per 

testarnonto tutti i suoi rr10bili o iJ'1n10bili, sino allo. 

(30) Collected Cases: 7olurne D01II, I, ":i:Sl. 

(31) PE.l.cifici IJiazzoni in his ':iJelle successioni', Vol. 

IV (1375 Edition) nt p. 62 agrees perfectly to 

this: 11
••• il test at ore non e 1 uguoll1ente 

obblignto di riservare loro le. meto.' o un te:c'zo di 

tutti e singoli i beni compresi nel patrimonio, e 

neppure dei beni di tutte e singoli le s~ocie, rnobili, 

immobili, dennro ... Dall' al tra parte la leg;~G ri-

serva pe:;r• lel~ittirJa una quoto. e non :iatG spc;cie di 

beni; solche' ~ · 1 " · J d. · auunque l aecu JUS non ispon,c;o. d:i. 

to.,lo_ quota di beni, rimune nei t errnini d<:;lln leg:;e'1
• 
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concorrenza della disponibile, e riservare pel legitti-

maria solo beni, ;_:1;)bili o iLlnobili", 

'['his case is intero:Jti11g because it :firstly states 

tlmt, since the ler~i t im in due in kind, it ir::plies that 

the legitirn. is a ri,~~ht oxi«Tting .:JVer erJ.ch and every 

object cofilprised in the nnd then .states 

that the te:tnt·Jr can rec3erve to the lc:\?;itti:ru::_ry only 

n determined kind o:f pr:)perty. 

In practice, such a cJisposi tion could be excrc:_:e,.ly 
/ 

beneficial to the heirs in as much as so long as tha 

legitimo.ries do not take action the heir is ti:::d do1.m 

for a period of tun vears durin~ which period he cannot 

right of legi tim is one of co~m;nership, thr:~ heir c2nnot 

choo,se any propert f lH:: lites in 0rder to t:;;ncJer J.t as 

payment of tl1•2 1eGitim becnuse the person to \'i'hor.1 it is 

due is entitled to a portion of each nnJ_ev o :the 

" . '"'f t t ' . ·- - " } t ' ' " ' ' . ' air eren- nings oI wn1c1 -n0 Jeceasea's es~a~e is maae 

'.NwreforG, the descendant.~3' or a.:::;ce.ndant s' right 

in res::JC:.oct only of the mlount hut n-::1t of the kind of' 

property which hG ovJTJ.s. the le n·i -t i P1 ···D,"lv v r-'r-_,, ~ (:;; .1L.L JJ. · .-U '-'" I 

iGElOVables 0 

up. 
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The lo:w does not bind thG testc.tor to ensure thst 

' ·1 l :: t . .. ,.., -)' 1 ln" C 011" l
0 st Qj_-"' :, ... ; •)t h l'_.1 '.) 'Jf.·' bl '" Pll.l·} l. n·u·r.·• .. 1 •.) n"',-.. bl G -c -_e _ e~;i :un Sut. u. . ..J .::> - - ~'- - •• - v , 

property. The only limitation imposed upon the testat0r 

is thot he must put a;:.:;ide !::t non-dispooable arrcount of 

property, but e·1e lo:vl doe:.J not bind t.he t GStat '.JI' t G 

reserve a specific kind of property. 

Therefore, althou2).J the right of Legi tire is 8. ri,~ht 

of co--· ownership, thnt rL:;ht of co-ownsrf3hip c,m just as 

exist ovt.;r a ;3m1 ;:>f ii::tone;v dGposited in a f.30.nk as :i:.nuch 

as over irs.r:1ovable propc:}rty. 

~h0 r~e-~J_~~e the le~~i··tiw i·.s~ ..t.. • C~ 1 .L ' . __. _ (~ ..1 - • .l due in L:ind, but unless 

the testator h1J.d reserved a determined part of his Gstate 

to th<~ !r2gittir::,c1.ry by VJi:y o:f his right 

legitim Wollld not have becm constituted on some p,':.lrticulnr 

obcject which is certain nnoj. cJuterminec1, but could be con-

sti tut cd over al1 the estate L::f't by the d2ceased person. 

Infnct, the lec;itirc 1 vieno sodis tta, dopo ls liqui-

dnzionG di detto pu.trimonio, con l'Dsscgnuzione in 

nGtura di tanti beni quanti equi~algono all'importo 

della legittimu come liquidato, dovendorse la scelta, 

in nssenzo. di comune accordo dogli intore.ssati, J:'nrsi 

arbitrio boni viri dalla Corte'. This was ex~ressed 

by the civil court Fir:::;t :'all on the 15th IJove~r,bGr 1933 



in the cu:3G Znmrni t vs. APDP ( 32) o 

Anotti;.;r ir:iportant :rulo, not 2xprcs3ly found in our 

Civil Code provisions, was enw1ciat0d in the judzcm2nt 

Bugajn vs. Vella (33) d8liv8red by the Civil Court, 

First Hall, on the 30th Aucust, 19f17. The Court so.id: 

11 Huwa minnu li 1-le,:~:i.ttim:::t:.cju ~;l1andu dritt gho.11--

legittimn cinn kollox, cjoe 1 minn dsk kollu li jazisti 

fil-patriuonju tad-decujus; i::.llTlt'< do.n ••1hux possi bili li 

ciew boni bizzejjed tn' kull xorto.. u ghalhekk 

1-assenjazzjoni tal-legittimn f'kazijiet simili ssir 

b'mod rJro.ttil·u li tipproponi 1-Qorti, ,s2,1v ir-

ghal--licitazzjoni, jekk lanqa,s dan mn jirnexxi" o 

Therefore, this shows thnt the le2j.tim ~s more rel0tcd 

to the qu.:::tntntive rather th~m trw quc:litive - th,~.«t is, 

as long ns the value is paid there is nu need for strict 

perty wheth .. ::r r:10vnb1c or irnrn.ovablGo 

Furthernure, it '\'Jr.ts st r~t ed b,7 the Civil Court, 

First nall in the coso Snnnut vs. 

(J2) Colloctod Cn;3GS: Vol. XX\TIII, II, '1 n,1 
1..::0'.:i: 0 

(33) Co1lect0:d CElSGG: Volo XXXIII, II, 88. 

(34) Co11ect ed c. SGS: Volo XXXVIII, II, Z.:51. 
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on the 30th June 1954 thc:::.t: 

11 Id-de bi tui" tal·-lcgi t t ima huwn 1-o:cedi u gh.<::l.lheh:.k 

f''kawzn f'Gjn tigi mitlu.bu 1-likwidcrnzjoni Ll l-asr3c.::gno-

. . t 1 1 . tt. ZZJ ODl 8. - e~;l lI'.18., hemrn bzonn li ji2i vcrifik2t 

r.:iinn huEia 1--eredi o o o Ii'.~·-su,ggeri;1cnt li 1-legittirn.c: 

tistnr tigi sodisfntta b 1 2mmunt l.ik;ridu flok in natura 

huwa kontr2 1-·lici ~:wlto piu' m.~~tn nm jirrizultax 

il-kunsens ts' l-intcrG,3sati Jrnllhr:., jc'N ooto. st 

dak il-kun:3ens; kif' ln11q2s ma huwa accettcbili s-

1-ist~bili jigi stnbbilit 

billi jigi knpitn1izzat il-kcra' cllax dan mhux ckjjern. 

krito.cju zgu,· tn 1 vo.luto.zzjJnL U :;h;1l.hokk, lo.dnrbo 

1-fond ma jLunx divizibili ~ouod~~ ~t u nin2h2jur hsara, 

no di 0 crnt1 "fl n·L"' ""'Y. ·i.·n._·., r) L) 1.... _._ -'- ._.... - _,_JU. "'··_) the lcgi.t im in 

nnries or: tLG .mode of nc:.yr,h;nt the property .rh i eh cannot 

be divided \·1ill hr::.vo to be so1d 8Wl t procesds will be 

divided ace ordin/;l,y o This is b:.::cf\use, since t.h.e L-:-;c6 t t i·-

is o. co-0\IV::l.or it is ho whr) hns tlle r)pti,)n o:f cho,3ing to 

1"8C8l V8 V~YII~Ont in licruid CClSl.-.l or in EJOI'.18 !J t.hur :C'ClrITlo 



CP.iAPTEH 3 

In defining the otJ.ier typc.s of' reserved )ortions 

the lmv uses a scpnratc hendinr; entitled 11 Thc Hi;'~hts 

of U.1e surviving Spouse and of Illegitinate Children", 

'Logitim' eu3 i:3 t;IJ,j ccise with the descendants nrd 

ascendo.ntso 

ri1 T-.ri.;i 
~ __ u.~ 3U~1VIVHIG 

SPOUSE 

The toru 'Ls.;3itiuo. Portio' is :mly used in the 

'1. 
m;~rin«l note ·')'p +110 lr>fff l.'1J. sccti"ons .~7") '-··• ~- JI L< - - • I .!.. u • ~ ~ VV _ ; -~ l - < Q G and <373 but 

such headin, s clo not hav2 legal forc0 G"1.d the term 

itself is not used any where in th~ actual worJing 

Of th.G ltlVV o 

:'Jow, in OlJ.l" law·, this institute is based on the 

ground of nutuo.l o.iYection t:\nd esp·:.::cic~lly on a lm:.:110.ni-

tnrio.n :fe.clin0 :for the surviving sDol1sc~ where such 

spouse is poor and the decoc:.sed is relt'.tively wco.lthyo 

our 0rovisiDns are 0l:'rn inf'lucm.cGd by tn1 dition, as uridGr 

Roman Lnw D. portion of the pr<Jperty Df the dcce0s2d 

was snvGd in f'nvour of the: surviving spouse under the 

so.me coLdition, that is, indic:ence. 
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Undc;r our lmv, the :1 le3itirn.n portio" is due to 

the surviving spouse who was validly mnrriad to the 

deceased, and, according to the prevailing opinion, 

prem.ru1abl,y, to the spouse ir1 ";o od J'ni th in th2 case of 

' t. . a pu~a ive morringe. The two conditions of indigence 

und of insuff ici e.acy o:f :r1e2.ns are required ( 1) • Info.et, 

section 671, vvhi eh will be cxt\minod lnt •2r, G:Jt nblishes 

tlw manner in wh.Lch the Gxist e:nce or otherw·i ~3e 1Jf the 

s2id conditions i;:; tt",; be cfot,32mined, and sto:tes that if 

the surviving spouse is not indigent or has sufficient 

rneL'll.L'l his or hor riphts 2rr-.o linited. 

HIGHTJ UF :.:JLJr1VIVT.-'G SPOUSE 

Fir.stly, it rnust be :3tat ec1 th:,t accorirt:; to 

Section 668(1): 

or other descendants, legitimnte 0r legitimnted by a sub-

sequent t2arri:1u3, or by o.doptive child:cen or their 

descendants, the surviving spouse shall be entitled to 

the usufruct of one-hnlf (2) pert of the est8te of the 

( 1) '3t encilled Notes 1 Prof. Q. Caru2nc1., p. 1010. 

(2) Anended by Act XLVI of 1973; b ore 1973 th(~ 

'legit·timn porzio' was one-~ourth in usufruct. 
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deceased• 1 (3) o 

Howev0r, in terms of Section 670: 

"On failure of children or descendnnts 0.s stnted 

in Section 668, the surviving spouse shall be entitled 

to one-fourth p,=:rt of the est.ctte in full ownership (.c.:O) o 

Thus, in G. Borg vso Mo Borg (5) delivered on the 

30th March 1936, the Court of Ap~eal stated: 

11 Il-pozizzj oni tal~mn.ra in konfront ghall~w:i.rt ta' 

zewgha tista' tigi ric,ssunta hekk: - Ir-ragel mhux 

obbligat ihallilha nktar mir-rizerva (Section 651), 

jigifieri 1-uzufrutt tal-kvvart (now' ! nofs ! ) ta! c;idu 

jekk ihalli tfal jew dixxendenti leg~ttimi jew adottivi 

(section 668), jew 1-istess kvrnrt in pjena proprjeta' 

jekk ma jhz:i.llix minn dawn it-tful jev1 dixxendentill 

(Section 670) o 

Moreover, it was stated in 3erra v. Serra (6), 

on the 12th Oct1Jber 1923, that: 

(3) Collected Cases: Volo XXXII, II, 380, 

scerri, 19th ,June l 9L1:6' First Hallo 

(4) Collected Cases: Vol. xx:rx, I, 589: 

M. Borg, 30th March 1936. 

(5) Collected CaGes: Vol. XXIX, I, 589. 

(6) Collected cases: Volo XX:V, II, 447. 

G. 

M. o'}rech 

Borg v. 

v. 
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•3ebbene nl coniuge superstite, essendovi prole, 

non e' lecito ricevere dal coniuge supersitie piu' del 

quz,,rto in proprieto.', la legge nor;. vieta ch.e esso coniuge 

supersti te non possn ricevere piu' del quarto (novv hulf) 

in usufruttoo Pertanto il lnscito in usufrutto 21 con·~ 

iuge superstitie - e :;sendovi pro le - di piu' del qu~trto 

dell 1 Dsse del coniuge predefunto, con facolta' di 

aliennre i beni usufruiti, e' nullo solamente in quanta 

allQ facoltn 1 di slienere piu' del quarto c.d e' valido 

per tutt 'e.ltro" o 

So, ,,vhen the testntor lenves children or descendz-,nts 

the lenst which the surviv~lG spo~se can receive is 

one-holf in usufruct of the test at or's propertyo This 

rncDnS thnt the testntor con decide to ]§.ave n r;reater 

amow.1t of property in usufruct o In fact, it very oft en 

hsppens that in v·:rillu 'unicn chnrta' the test.'Jtors bequon.th 

reciproco.llyto the surviving .spouse o.mongst them the 

usufruct of the whole property of the predeceased spouse. 

POBTION SUHVIV:JJ 8 3POU3E /J''-Y RECEIVE BY 'JJILL ·;,-HJBE 

Moreover, the law, in the co.se v1here the testo-

tor leaves children, allo~s a bequest of not more than 

i in o .. ;nershipo This property received in ownership 

does not de1)rive the surviviw~ spouse from receivm;z 



- 62 -

the rem2inder of the testator's property in usufruct. 

This p:cinc ipl e is found in Section 640 whJ_ch 

states thot: 

"YJhere the testator leuves children or descendants 

. . . the survivinc spouse co.n;1ot receive, 

more thE:Ul. one-fourth o:f the:; deceased's pPoperty 11
• 

A case in Doint w2s that mentioned above in the 
< 

namer3 Ser·ra vs. ,Serra 2nd this pn_nciple wns also 

reiterated in the judgement E. Csruc.u1a vs .. G. Nficalle:f (,6') 
/ 

delivered on the :30th Ju;.1e 1891. Inf:'act, tllG Civil 

court in the latter judgement stated: 

11 1a legg~ nostra o.ttuiilmente vigente nel vietar 

al conjuge ,superstite, qunndo il testntore lascin :figli 

e discendenti, di ricevere 1 in proprieta' piu' del 

quarto dei beni del de!\mto, non vieto. allo ste::sso 

conjuge di ric eve re in 11 ur3ufrutt0 11 altre s ostanze del 

d 8IU..ll_ t 0 II o 

Infnct, Section 640 is an exact reproduction of 

Section 301 of c)ruo VII of 1868: ne qualunque dis-

poc3izione testamentaria fatta o. fsvore del CDnjuge, o 

( 7) Collected Cases: Vol. XTI, p.. 708. 
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di unn persona nltrimenti incapace o•• e' nulln in 

parte soltanto (Section 649), e le disyosizioni 

testamentarie, che eccedono la por~ione disponibile, 

sono 'riducibili' a quell2, porzi one (Jee l, J.On 684) ••. 

Furthermore, it was stated by the Civil court on 

the 18th November 1920 in Not. Schembri vs. 8. Morlieras 

(8) that: 

' 1Non potendo quindi il conjuge superstite rJ_cevere 

dal prsdefunto piu' del qw-,1rto in propric;ta', essendovi 

figli, la disposizione cui e' lasciato piu' del quarto 

e' riducibile 11
o 

THZ NL.TU.RE OF THE POHTION OF r.EE SU.RVIVING SPJUSE 

. 
In our Civil Law, the aQuarta Uxor~n 11 , the,t is, the 

right of the surviving \spouse to on_e-fourth part of the 

testator's estate in full ownership, is a portion of the 

est'-;t e, u real ric;ht ::md not merely a ri '!;ht of credit 

against the heirs. ·rhnt is, it partakes of the nature 

of 'pc,rs bonorurn.' and is not a portion of the inl1erit[l.nceo 

The surviving spouse is, therofore, like a successor by 

singular title, and is neither entitled to the oossess-

ion "de jure 11 of the property forming the 11 legitima 

port·iozi, nor is he or she directly liable for the debts 

of the inheritance. So, tt.e der:J.m1d for the 'le,':;i tima 

portio' must not be in the form of payment for the 

(8) Collected Cases: Volo XXIV, II, 308. 
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11 riserva 11 , but :for the assignxrrent of so !::iuch assets, 

in the circumstn.nces of section .670, 1)r prQperty of the 

inheritnnce wlnch goes to maJ;::e up 211 annual income 1vhicb. 

forms the 'reserva', in nccordance with ·3ection 668(1), 

or its supplement after bGinr:~ liquidu.ted. 

The "legi tima portio'' .is computed a:fter deducting 

the debts due by the estD.te, cmd, us it if3 n 'pars 

bonorwn', it is not a nwre debt claimDble frorc1 the heirs 

of the predeceased spLuse, but is due in ownership. 

This portion must be su.tisfied in kind and the heirs 

cannot - as in Italian Lavl, Article 819, satisfy it by 

paying s life annuity or by paying a sum. of money (9). 

THE "POH'I'IOW' OF ILLEGITilvi~\'I'E CHILDREN 

po.rents are in duty-bound to 11rovide f~)r their 

childrJn, whether legitimate (as has already been seen) 

or illegitimate. However, 'in order to protect society 

o.nd the legitimate f8.mily', it is n10re expedient to meto.. 

out u different treatr1ent to illegitimate children. 

In early Ronwn 12w illegitimate children could never 

succeed to tl1eir parents un1ess they were lee;itirrn::rted. 

so, the law reserves another portion ·- this is due 

to ille;_;itiinate children acknowled._::::ed in the act o:f birth: 

( 9) Colle~ted c~ses·. 1 3 - ~l vo_. XXXII, II, . 80. 
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or legi tim~:tt c:d b] a decree of the competent authority 

(Court) 0 These children are entitled to a portion of 

the estate of the po.rent virh 1 l hns su :?clrnowled;:~cd them 

or at v11hose demc:~nd they have been so legitimated -

section 677(1) 0 3uch portion f.'18.Y be clai;ned both from 

the f'EJthGr cmd from tlJ.e mother provided it results, in 

terms of law, that they are children of both parento. 

Moreover, "this right also belongs, 'jure rappresenta-

tioni.s' to the descendnnts of' suc~1 child.::'en, provided 

t ht•.t such desecendant s are legi timo.te or tave been.:. 

le_).rtimated by a subr:rnquent ro.arriat_:;;;e whenever the 

inmedi1::t G child from vv-hom they descend is dend, un-

worthy to receive or has been di,sinheri t ad 11 (10) " 

In reference to the sbove-mentioned Section 677(1), 

the Civil Court in an 1891 judgement in tbe names of 

Vo P~llicino Vo G. G2lea (11) stnted: 

11 Le nuove 1 (::;ggi, int orno la succ essione le[;i t tima 

dei figli naturali ai lo f'o 13eni t ori, si a,,pliccmo in 

ogni caso di morte di c;enitori naturali avveratGsi ,sotto 

il loro impero, in qu2hmque epoca, ed o.i t ernini di 

(10) stenciled Notes, ProfD Go caruann, p. 10130 

(11) Collected Cases: Volo XII, p. 623. 
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qualunque le.c:ge anteriore sia stato :fatto il ricono-

scimento di quei :figli 11 (12)o 

• • 0 

Section 677(1) stat(0s that "I~legitica.ate children 

shall be entitled to a portion of tw2 est:::.te o:f the 

parent • 0. ;i o l'he operotive vords here are r1porti:)n o:f 

the e:3tnte 11 and this inmedi.stt:ly indicates that the:: 

nature o:Z their portion i;3 of "l 1y:1rs 'conorum:'. I-Ir:nvever, 

in sub-section 3 of sc~ction :377 tbe law, as regards the 

manner in which this 1 po2tion 1 can be settled, contrary 

to vrhat i~3 established in tlle case o:f de.scendo.nts and 

ascendo.nts ond in tie i.astance of the~ surviving spouse, 

hEts to.ken a di:ff'c~rent view - in:fact '3ection 377(3) states: 

II rt sh2ll, in all co.ses' be L'J\1ful :for the heirs 

to pay the share saved by law to the illegitimate 

children, either in ce.sh, or in ElOVnble or imr.10v- ble 

prO'.)erty of the estate, ot.:. a valuat i on.'1
• 

Here, there is a difference from the right of' 

legitirn vvhich is due in :full ownt~:c>shlpc The e:f.fects 

of thi::i sub-section are thet ille.gi tim2te children have 

no rir::,11t to a 'pars bonorum 1 on the deceasec1':3 estate. 

Thus 1 their right is mQre in the nature of o civil debt 

(12) Gabba, libo III, c3po XXII. 
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imposed on the hGirs rs.ther tho.n o:f ownershipo In, 

practice, ho,1ever, until the heirs decide to pay off 

the portion due to the ille~itiQate children, this .. ~ 

same portion can be determined and, therefore, it 

ext ends over all the property o The result is thnt 

until they are paid off they are to the anount of' their 

portion co--ovm.ers with the heirs but this is limited up 

to the time wben the heir,s themselves c1r0cide to pcy 

off that, portiono 

This sort of co-oun;:;rship a.bove r:wnti-Jn•.?d doe.snot 

entitle the ille;;itim:1.te children to receive payr-1ent in 

objects formint; the subject-matter oi' the inhoritance 

because the heirs c0n chose to pc:\y theI'.1 o~ff in co.sh. 

It i.s, therefore i Y'.lore in the natur8 of a ri'~ht of 

crc;di t because unlike: th1J case of 'legi tim' 8.Dd 'legi ti-

ma portio' of the surviving spouse, the portion of 

illegitimt:1te children is n·YC de1;endant f'or its payment 

on the making 01~ a partition. ;~s a n1att ?r o:f fact, 'po.rs 

bonorum' implies that each co-owner is'co-ovmer up to 

his ,':Iha.re of all thinrs comprii3ed in the inho:ci tance 

C'pro indiviso 11
) and co-o;_:nership can only be terminated 

by partition. 

On the other· hand, the heirs are not tied down 

to the condition of' e:ffecting a part it ion since they 
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have an option of paying off the illegitimate 

children nt any time. 

The only condition imposed by law is the lo~ic2l 

one of makiJ.lg a valuation bef'ore-l~B:nd and this is so in 

order to ensure tho.t the property or cash honded over 

in payment corresponds to the f'L1ll amount to which the 

the illegitimate children are entitledo Nnturo.ll_y, the 

heirs may choose to effect a partition and hand over to 

the illegi tir1at e children property which formerly be-

longed to the estate of the deceased. But it is clear 

thnt SLlCh a partition is not in any way obligatory 

because the n,_:.t ure of co-ownership is not inherent in 

the portion Jue to the . 11 . t' ' l er~i ima-c e children. 



CK~PTER 4 

IJJLEGI 1l1Il :...~TE c_r-IJIJJL{EH: SIMII"\B.I'J}L::;S LND DIE'-- -

N2turs Of Each. ------.--------
ht a first ~lance it seems that our low under the 

heAding of Legitic also includoo the portion due to 'the 

illegitimote children and th2t due to the surviving 

spouse. One will therefore have to examine whether these 

l~st menti,nad portions are in reality of the same nature 

of the lugitim due to the descendants and ascendants or 

whether they spring froLl a totally ~ifferent concept. 

In order to orrive et some conclusion a close study of 

the vorivus Qrovisi~ns of the Civil Codo, rel3ting to 

this topic, is essential. 

The low in section 652(1) in {ofining 1 lo5itim' 

hos net included the surviving sp~usG and tho illegitio-

ate children but those aro protected in another way as 

the law 'reserves' a porticn of the est2te to theo. 

Therefore, this indicates thot the portion reserved by 

low to the spcuse and that reserved to the illegitimate 

children are not of the true nature of the richt of 

legitim which is due to thu 0escen1ants and ascendants, 

but thu - f \)rJller two porticns are of a different nature,. 

In effect, tho logitira due to the descendants or 

ascendants when added to the rights of the surviving 

spouse and to th0se of the illegitimate children go to 

form that pcrtion of the estote which th~ deceased cannot 

dispose of by will and which is usually t0rmed the 
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1 n~n-disposablc' ?Ortion (ond is not termed 'legitim')~ 

Thor0f~ro, this n0n-disp0sabl0 p~rtion is actually 

divided b0twoen th0 pr0p0r le3itim, that is, that due to 

the descon,)onts :::ind nscenc~onts, an( the p,::,rtion reserved 

in fovour of tho survivins spouse snd illegitimate child-

ren. So the lec;i tin f orn:rn a pDrt of the n c1n-c1is )OSEI ble 

' . pcr-cion. 

Now, to indicote uore clearly the difference bot-

weon thu logitio 2nd the other portions, especially in 

rGlation to the differont noti~ns of those rights, one 

has to look at the vari ius provisiJns of the low. 

·. 1 . ., . 'l. ' 1 
li.S 1J rl)elcY J_DC!lC8i:JC)li.' accorCing to section 657(1), 

the ri;ht of 'le~itio' is o risht of ownorship of 'a 

portion of the prcporty of the d~ceased which is sovod by 

low'~ The lecitiLlory is a co-owner with the heirs up to 

his portion. So the noture of 'leGitio' partakos undoubted-

ly of 11 pors jy,norurn rr 0 

~gain, in terms of section 657(2) the le3itim is to 

be 11cDuputed on the whole e:::itote ••• rr ':i.1hese words cle,-.:rly 

show thot the right of legitim (i.e. of tho descendonts and 

asconConts) subsists ov0r esch and every object co~prised 

in the inheritonce, whether msvable or immovable. So, the 

lesittimary beinc a co-owner, his richt portokes of 'p8rs 

bonoru~' and not of 'portio hcreditatis'. 

On the other·· hand, the portion due to the surviving 

spouse is n0t fixed in the sense thot like the 'logitira' 

it uust be sivon by title of full ownership. On the contrary, 

this special 9ortion is prioorily due by title of usufruct 

because as alre2dy stated tho ootive behind this institute 

is that tho surviving spouse who is indigent should have 
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sufficient means of subsistence. The law itself, according 

to sectic.m 670, gives to the survivins spouse 1 • 
r.1lS or her 

lecitiuo portio by title of full ownership in the excep-

tional case where there are no children or descendants. 

Therefore, whilst as reBords the children, descen-

donts and ascendonts the logitim is clwoys aue in full 

ownership, the title by which the particn of the surviving 

spouse is given depends on tho presence or obsence of desc3n-

dants. Therefore, it is obvious that the le8itim due to 

descenJants and ascendsnts is hierarchically superior to 

the p•.-'rti Jn due:; to the survi vL1.g spouse. 1J:his is borne 

out not only by the fact that one is c, .nditic>nal whilc3 the 

othe~ is net, but above all because the law unequivocally 

attributes more protection to the le tio due to descen-

dants and ascen:ants, than to the p0rtion due to the sur-

viving spcuse. 

tiD and the p0rtion 

are of the nsture ,)f 11 pers bcnorum n (co-ownership), the 

law clearly considers legitio to be o ·1Gr0 i~p0rtent claim 

on the est2te cf the Cocccs 

~ections 668(1) o setti out the 

amountG (ue to thG sJrvivi sp0us0, uses the worJs 'port 

of the estate of the dece2scG 1 cnJ, therefore, this 

unencuobered and nut burdo~od. 

\!here the survj_v::i. s p,>u se rocci vos the legi ttima 

porzio <;:;;:; usufruct ~ 30ction 669 provic1es; 

surviving soouse in order to orcvide for his or her 
L..,. I~ .._ 
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the porti:.:in refc::rrc,1 t;') in the lest proceeding ;3ection ;i. 

of reoe~y where the fruits of such usufruct are not 

sufficient for such spouse tc live. This is also a con-

of enablin~ an indigent s~ouso t) receive adequate 

subsistonce. 

~~lso b~sea on this m ivotinz principl.e is Section 

"loc~.i ttin8 :)orzi o 11 to the 

expenses of the l~st illness 3nd to the funeral exvenses 

these rishts aro 3iven to the s use since the portion 

is raoant to provide matorisl sup~ort ond maintenance. 

To furth~r clarity the true principle on which the 

law reservu3 tht:: "l::::;::;ittiue porzio 11 9n,-l sinultoc.cously 

to visu2lise better the truo nature of the richt of 

legitim, Section 672 ensures that if eventually the 

spouse ceases to possess property which had originally 

:cenc1ered hiln '.-::1r her un2ble tn clai:.::J the "porzictl, on such 

;i:l\:evert~rnless, the survi vin spouse who, by :eeason 

of the Droperty refarre~ to in Section 671, has not 

received the portion of tb0 estate saved to such spouse 

under 3octi ons 66(3 and 670 ;_wy, if he or she, wi tlv)ut 

any fault on his or her part, ceases to possess such 

proJarty, douond mointenance out of sucb property cf the 

predeceased spouse cs uay still be in the possession of 

the heirs of the latter, tc the extent of one-half of the 

ue ufruct o,J'.:', o s the co se may be one-··f ourth ()f the vo lue 
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of such pro?erty, without prejudica to tho rights of the 

cr0ditors of such heirs: ~oroover, such property shall, 

in such case, be olso subject to the eipenses ~f the 

lost illness ond to the funorol expenses ~~ the sur-

vi vine:; s pou;::: en. 

Now, in terDs of 8ecti~n 677(3), tho heirs may pay 

either in cash, or in raovoble o~ iDGovoble property of 

the estste, 2fter a veluation h~s t8kcn place. Therefore 

this EJecticn dee ls with the nannor in which the :;;1ortion n 

of the ill~~iti~ate childrGn can be satisfied. ~s can 

be seen 

on the matter from that it took when deBlinc with tho 

descendants on~ ascendants and the survivins spouse. 

-·· ' . -, ·c' 1tl e ;:., f .LJ:> ,., c +- .,-.1. f .'. :, 8" c Jc l0 

: •• '' n. 6 7 rl" ( ·;) .. ) c () 1 .. ·1 ·1~ rf". r~-.v J_n o-cnor -,<orc,s, ·-- v u ~ _ _ ~ v c• , 

~ 'G ~l· 1 r5~(1) ~r'?(J) r~? rr7(~) (,r.l_Grc0ll
0

DF ~1··.L·+}·_,_ ~l~·,! uO ,_-, ,c·l, cns u "-· , o~) _ a"~-' o;;, c.. • • - ••• u , __ 

manner in which the lG~itira of descenJants end asccnaonts 

. ., ) . ' . ' . .- ~ () ( ,. ) i,s c.·ue onct -co :A~c-ci::;ns b'.x.J ,-::. 

way in which the 103itima ?Orti · l. c• ._, ( ~.- u c• 1- o -·- 11.·· 1.:i I"' e) i· c:· l ..__, U llL-V .1._ CJ - t:.J 

that the illegitimate children hsvo no risht to a 'p8rs 

j_s 1,;ore of a civil c1ubt 1.1hich the hei:cs hove tc; ~rnti.sfy. 

Eo1:rnver, one uust i)Oi t r)ut that until the hc"::irs satisf;y 

their oblicati0n towards tho illegiti~ate children, the 

lstter woD:Lc'. be like co--owners with the heirs up to the 

OrJDunt .of tl10i:c ::.;here. J3ut, still, ·tho·se cnnnot 

cloiri1 thst thtJy h.:.'ve a :ric~ht to receive their 'portio' 

in objects in the senso 'Qors bonoru~ 1 • Therefore, 

their ri t is 2ore in the n8tu:e of a risht of credit 

ana so is somewhat different from the 'lesitim 1 of the 



descendants and ascendants and the 1 lesittimo portio' 

uf thG rrnrvi vine; spouse. 

that is bctwean the desceQdants and ascendants, the law 

clearly makes o further disti~1c~ion because the legitim 

due to asconda0ts can nevsr form the to)ic of discussion 

vhen there is the presence of CescenCants. Tharafore, 

thase two categories of relEtives, that is, descendants 

and ascondan~s 5 can never coopete tosether over the same 

estate for tboir le3itio. It is either one category 

or the other and whGre there are desceneants it is only 

these who can cleiD the legitim. For the purposes of 

the picture wncff thore is tllG ;1resence of de.scenz~ants. 

~horefore, thou~h the law se~~s to indicate o priority 

of cloim of tho descend:n~s s~c1 ~scendents in Dectian 

656(1), which states thot: 

other descendants as s~cted in ~ections 653 cnJ 654, or 

il _o~;iti•JDte chiJJlren le tirnntec1 or sc1.mculec1 c1 as 

provided in Section 85G, one is not survived by the 

spouse, tho rizht of locitiD shall vest in the asconaants 

uf such t0stotur 11 (CL)~ yet in effect the prior:i_ty of 

one OVG? the ether can n0vor bo tested in a practical 

cc:;;:;e, na;11ely beceus0 the exiptence \Jf one cleirn pre-

supposes the non-existance uf thG other. 

(1) Collect;c:;d Cs:oes: Vol. V, p_ •. 56L1:n. Cessar vs. 

P. Cassar, Court of ~ppeal. 
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Thus, whilu the lo~itim (ue to descendants or 

ascondents can be co-oxistent with tho portion due to 

the survivinB s~ouso ond to the illegitimote chilCren, 

tho logitis due to doscenJants cannot, i~ )ractice, 

co-exist with the le tim ~uc to asccndonts. ~his 

again sh~ws the axclusivity 

wh~ch the law int8nds to reserve in favour of desconJonts, 

anJ only in the ~bsence of deccandants 1a tho le~itim 

reso ve~ in fav0ur of 2scundants. 

other Darsons claiming 01 reserved )Ortion from the 

o:::ot2to ,;f the c1ecuius must inputo to tl.E::iJ:' sharo sny 

property which they had recoivod from tho decoased's 

estate durin~ his lifetirae unlas the testator hsd, in 

his will, OX8IJJ])t'~d such per·soi'.13 fron the 1Jblic;ati n of 

imputat;ion. This is bc:;causo the let' doar:i,s thot any 

~ifts or legacies, mada in fcvour of tha various clcimonts, 

wore mode on account of their ri3hts. This obligation 

of iLlputation is comoon to all persons havin~ a claim ever 

the decuius 1 s proDerty in orde~ t~ estoblish whether 

they h2ve infect already received thG portion Cue to 

portions con be calcul2ted and assiGncC. 

Infoct, Section 657(3) states: 

0roperty CisposoC of by the t2st2t0r unJor a gratuitous 

title, even in contemplation 0f m2r~i2 in favcur of 

~ny person whomsoaver, with the exCGJtion of such 

ex0ansos os Day have bean incu~reC for the education 
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of any of the children or other diaco 

11 rfi10 person to whom the lac_~itim is (lue slrnll 

iupute to it ell ~=rnch thin:,s <::r.> hG iTJY have received 

from the testator and as are su~joct to collation under 

ony of the Qrovisions c;.:.c+:i· ··"'·1s qc;11 ·L'-o 0r7Qd (2) ,l....,,t.1 V. '.•l-"- .,,1/J I ') ] • 

ThGse two sub-sections only ap~ly to descendants 

Now, os r0 rds illegitimate children, the relevant 

provisi~n is uection 680. In virtue of this provision 

·t;he illogiti@ste child sholl iLl?Ute to his share, 

bosides tb0 i;)roper"cs bocw·:;j8thoc to him by will, ;:;ls.a 

the property which may h2ve boon given to him by his 

p~ront durinc the latter's lifetime, and which is sub-

joct to collction under any of Soctians 9;4 to 979 (2). 

tlowever, in our Civil C0do, one fails to find a 

correspondins j~ovision doalirl3 wi~h the surviving 

p~ovitles that any prop0rty which the tastotor, under any 

is presumed to havo been siv8n on occount of her do~ry 

snd dower, unless the tostator had msae a ~eclaration 

to the cGntr0ry. 

This ~rincinle was 0nunci2tGd by t~o Court of 

(2) C~vil Code: Po~t II, Title III, Sub-tile III 

t IV: :ref Collation". 
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vs. G. Poce (3), in these words: 

rn8 ::ctu 2~hendhom ,ji ttiehlI u bha le ma ?:;hrnula s l;:l':ont to c1-dota 

u d-dotarju, salva cl-cJ.ikjarazzj oni kunt1~3:cj8 1 '. 

This important rulo was repeortGJ and ex0lainod 

in many other earlier and later judgeuents (4). 

Both in TI. I>oce vs. G.n. l)cice and in C. IIintoff 

vs. C. Lautier (Court of L~~eal, 2 ~~-t1 V8y 19~2)(S) 
_../V .i..·.._.' - f / ' 

the Court went a step forward in order to define the 

vay in which the declaration ffiUst be made. The latter 

judgenont states: 

i; ••• arnn;enoche 1 ma j22;hmelx dikjGrazzjoni es:Jressa. 

fit-testmjut f'sens Therefore the decloration 

must be m0de by the ~eceased in his will. Also, the 

;r:;::iex jai.:_;'hrnel cl.ino ('t .. -dikjarszzjoni 

t-tostotur ma 5bcndux bzonn juza klieo satram0nteli, 

imr,iEJ bizzejjc-.id juzo 1z::limn li ju:ci li hw.r,'8 ri0c1 imur 

kontra din i1--prezunzj uni;;. 

i1oreover, in C. Mintoff vs. C. Lsutier it was 

stated: 

~;Dino d-c1ik;jorozzjoni hijc:1 konc1izzjoni 'sine qua 

n'.m 1
; altrimenti 1-prezunzjoni hija il~i r-ras~l • 1 rieci. 

gcbel xejn jillikwida 1-obbligazzjonijict tioghu lejn 

martu li jinholqu mill-kitba t~z-zwie; ricward iC-dota 

u c1-c1ot1;;rju;1
• :11his fac·;~ W<"8 rciter2ted in G. Carucna 

vs. C. Co~uAna (6). 

(3) Collected C:::.ses·; Vol. ~G~XI, 

(4) CollecteC. Coses: Vol. X~~XI, I, 180, Vol. Y{V I 4~1; 
- -~ ' ' -

Vol. XXII,I,103; XXVI,II,l; :'~XIV~II,251. 

(5) Collect0d C<;ses: Vol. XXXI, I, lbO. 

(6) Collected Coses: Vol. XXV,I,42l:Court of Ar0ecl: 
16 <'<•ri 1, 1923. 
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ThG two obovernentioned Jecisio2s find their bosis 

in an older juCgohlon~ of the Court of ~ppeal docidod 

on the 13th February, 1914 in the names of R. Debona 

vs. G. Dcbono (7) wherein it was ststed: ,;;J.:isle dis-

posizione (i.e .. ·3ection 6'76) peI'0 1 si rifE:risc') olle 

liberalits' f2tte del marito do90 la costituzione del 

dotario e non contemporanoa~Gnto a tale costituzione 1 ~ 
"' 0 0 Cl 

In this latter judge8ont the Court also stated: 

il dotario none' una lib~rolits' ma un 

debito del morito verso la ~oglio, garantito dallc 

legc;u, e 1 p8 della dote, dal vincolo dell'insliensbilits 1 

·1 
• • • 0 

:f:\.irtherm(~re, in .. • Zamm:d:; vs. ''. Zam;·;1i t ( e) which 

cese was decided by the Civil Court on the 13th October 

1920, it was stated that '' •.. se il vaJore del lascito, 

onc1e il marito vollt:~ sratific<::itc:i la uoc~lic0, supeTa oc1 

8IlCh9 8010 UGU8Gli8 quellO dellO dote G del dOtO 0 

dovutole, essa non puo 1 raclamore ne' restituzione della 

dote, ne' il pagsmonto del dotsrio, )Otondo solo 

reclamare 12 differanz2, quon0c quel lascito fosse di 

valore inferiore a quollo cam · 0ssivo dells dote o del 

dotsrio, i~otesi preve~uta Jolla 103GG (i.e. a reference 

to Section 676), pe~ cui il lascito si reputa fetto 

(7) Co i:.;_ e c t e c1 C2.ses ~ v 1. :.c~II 1 I, 103. 

(E' j) Collected C:ses :. Vol. ~=::IV, II, 251. 
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COI'i2UTLT1ION Qli' L;j::;G n:rn DUE '£0 D:.sscj~\\D1'J'.1TTS 0 

---~-.... -~---·---._.,, ______ ~--·--~--------'-..... .......... ·~-"""""--..........,-·<A.----.--·~---

To co1.;pL;t0 thu loc;itiu due tc doscondents the low in -------·; 
sectilm 655 t_;i vas rules for detoroining this. Firstly, one 

Jeternines tho nuobor of children and far this purpose 

0 childron or other c1cesconc~onts who c:iro inc2 po blo of recei-

vi,1g property by will, or who h2vo be(m c1isinheri ted by 

the testator, or hove renounced thoir share, shall slso 

bo taken into account in detoroining the numbor of 

chilclren 11
• 

By subsocti0n 2, except for sections 645 and 663,the 

QOrtions of children or descendants who are incapable or 

disinherited or who renounced their share, shall devolve 

on the other childron or descondants taking the logitirn. 

However, a child or desc0ndant whc is instituted heir, 

shoros the lecitiLl with th~ oth0rs (subsection 4). 

now, 2cc()rc:1it 1;; t1) socticn 653(1), the lcgiti8 due to 

legitiuato children, or to children lesitiGeted by a 

subsequent Derri:::::Ge, or to sc1.,;;tive children, sh:sll be 

1/3 of the dece2sed's property, if such children are not 

Lloro than four, or ono-half, if th0y ore fivo or more. 

The legitio is divided in equal shor0s aBong the children 

who participate in it but if there is only one child, he 

receives the whole of the 2f0resaid third part (subsections 

2 ond 3 of section 653). (9) 

(9) 1 Childrcn 1used in section 653 includos 11 the descendants 

of the children in whatever do8reo they Day stand. 

Nevertheless, such descondonts shall only be reckon-
ed for the child fron wrwn they descend 11 (section 654). 
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The legitiu ccnnot be diuinishod by tostaoontory 

c1is;:->ositi0ns or acts 'inter vivas' under a gratuitious 

ti tlc, Gnd i.s theref:1re c.~11:1putcd on t!J.0 whole estete os 

if no donotiJns had been oade. 

Section 684 calls this couputation a fictitious 

additicm: nany pro;)erty •..•• slw 11 then be fictiti~:iusly 

a dc1od. 11 

Therdfore, the globol aoaunt due 2s legitiLl to the 

dosconJonts is of 1/3 or one-half depending on the nu~ber 

of child.rem. 

In tho cosc of asco~dants section 656(2) provides 

thot tlw lecitin cc,nsi.st of 1/3 of the 0.eceasec1 's property 

c:no. is distributed thus: 

(o) where both parents survive, the 1/3 is divided 

between them equally; 

(b) whore only one survives, tho legitiu belongs to 

n_i_u; 

( c) whore.:: th0 to stat ur is tE:t survived by hiB pa rents,-

but only b:y p;:;tcr1Dl and uoternal ascendonts in 

c 1 f'le,s:ceo, <.:·ne-hrlf of th0 legitin '::/)GS to 

th0 patornol oscend2nt or ascendsnts, and, the 

other ono-h2lf, to tho woternol 2sc8nd~nt or 

(c1) wh•.Jl"'C such osconc'ants st;Jnd in difforent degrees, 

·.rhus, ther·J is c;n obvL)us difforonce b0twoon t Lie 

aoount duo as 105itiu in fsv0ur of the ~oscendonts and 

a sconc1ent s. In th::: f oruer ccise the <:-JDount depends on the 
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nuobar of children, while in the cose of ascondants tho 

ouount is ol\wys equ.sl to 1/3 of the 0state of the c1eceas-

ed .. 

1I1lrn o, ;ount of tho ;_):Jrtion due to tho surviving 

spcuse as h3s alruady been observed depends on the pre-

sen~e of d&scandants or otherwise, not only for the title 

in which tho portion is ~ccJivod, th8t is, by title of 

usufruct or full ownership, but olso for th0 clobal aoount 

to be token. Thus, in the absanc0 of children, the sur-

vivin~~ spcu.::rn is ontit1Gc1 tc l/LJ- of ths ost;::d~e in full 

ownershio whilst in the presence of descondonts the 

auount of the portion is one-holf of the estate of the 

c1oce8 :::;ed ·due by tit le of' usuf'ruct~ Th0rc;t:ore, hero t o:J there 

is e diffo:ronco ss roc;ords the vuount,s to b·:: rccoived~ 

l~s ret;nrus t ):rtiun due to illcgiti1ate children, 

if the testator 102vcs children c~ dosc8nd2nts, the purtion 

is 1/3 part of tha lesitiL to which they ttould hove boen 

Erntitloc1 if the;/ He:;:·o lec;iti J8tG; in c~efoult of ,such child-

ren or doscen~onts, their portion is ~ of the s0id le~itio 

(section 677(1) ) • i3o, the c.;~_10unt of their ;::iorti•.m do ponds 

too en th~: 1_J_:c•,:;s en cc or ot]J,_,rwise CJf leGiti113te children~ 

,Subsection 2 ;:;1d:'.,s: ;rrn c·:Jn;;utin;; the le~;itin for the 

purpose of ost3blishin~ th0 sb~re due to esch of the ilJ.egi~ 

ti~oto children, the rule in section 655, (10), shell be 

(10) rrRulos for c!.oternininc; the nuraber of children for 

(11) Vide also Sections 678 and 679. 
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~~hl! porscGs enti tl:;cl by l.•w to s 11 lc:.:~;i ttiDa purtio n 

ra3y be 0erriv0d thereof by a specific dee ration of the 

unds specifioC i~ the Civil 

C e, to be st.::itc,c.J in tl1.: will --- section 659. 

I l ., . 1. -1-l· -~., I ) 
--~_... :__:.)- l.-' Li • 

testotor, 9 ndons totolly thj insane tostator, unreason-

ably foils to rulease tho testator fro~ nris~n when ho 

could bovo Jene so, strikes t 

cruolty towards hir1, grieviously injures hio, or, if the 

u~htor or iowale Coscendant, sho is a 

public prostitute with<. ut his conni v2nce -~ section 660. 

hcritetl on Cifforant 5rounJs: like in cos0s when the sscon-

ucstj_im or r<::fuses hin 

~I8int GD:J ace, the: a i3cenc:~a nt D nd•)ns the in::oo nG do seen-

~ant with·,ut p~avi~in3 for his C8re, or when the as6on-

outro3es hio -- section 661. 

-~·_s ~f c.: r survivi08 s0uuso, section 671 ~ives 

is li~it0d, an~ these oll rol8te to the aoount of inco~e 

such spouse ruoeives fro~ different s·urces. This section 

estcblishes thd nsnner in whjch the existence or ot rwise 

of the two c )nditi s of indigence onJ of sufficiency of 
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n'.30ns 2rs to be;. c1eterDino(}. In fc:ict, section 671 st8tos: 

su:cvivi 

bequeotbed to such sp0use by the predeceased snouse and, 

where th0 surviving s~ouso is the wife, in the dower, 

is ot least equal to tho usufruct Llentioned in s. 668 
' 

the provisions of that section shall not ap)ly. 

the value of the 0ro0arty referred to in 

subsocti~n (1) of this socti >n is ot least oqual to the 

value of the fourth port of tho 0st2te referroC to in 

section 6(70, the provisions of thot secti •;n sha 11 not 

(3) Where in sny of the cssos rof8rred to in subsec-

tions (1) or (2) of this section, thG inco~a or value of 

tho pro:·:erty the::r0Ji11 ,,enti ned is net oguel to the usu-

fruct or tho ~roperty roforrod to in section 668 or 670, 

as the cose u2y require, the survivinc s~ouse shall be 

entitled to take out of the iJheritance so cucb 2s is re-

guir0Cl to '10\::0 up whot is :~'uo t.:_; hic1 or her 11
• (12) 

Infact, in the case M. Grech vs. G. Scerri (13) 

tha Civil Court 0r5ued th2t: n:;.;ill-perizia ....... jic1hor 

illi r-ronts illi 1-att~ici ~h2ndhe rainn beni taghha ma 

hijieX ~Oqs 1-uzufrutt tGl-kwart (now~), .U 3helhekk hi 

ghandho 1-joCd li tichu Llill-wirt daqs ke~m ikun jonqos 

biex tlshh8q i,s-sebeu li jE1is:::ll10 n .. 

(12) This secti ·n w2s sujstituted thus by Act XLVI of 

1973 but tho ari 1 rule w.es stil:l retcinod. 

(13) Collected Cesos: Vol .. XXXII, II, 380 (19 June 1946) 
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In this case plaintiff Grech, had asked for her 

1 Ir-rizerva tal-konjuci hija j:-kwort (now 'nofs') 

in uzufrut-c, ker.m-il darbo dok il-1:::0nju:-1:i 1jJ8 jkollux 

boni ~inn tieghu li jirrendu fruttat dags keoo ikun 

1-uzu:frutt. Jekk il-1rnnjuc;i jkollu b(rni tioc;hu, irn•!a 

huws ghondu 

dri·ct gho 1 suprLment li fli;-;kien r.wr--ronta tal-boni 

tieghu jesol so 1-uzufrutt'o 

1I1her0fo:ce, this spociol puJ~·tioL is totolly dopondent 

on tic feet whethor the survivin5 spouse owns sufficient 

pro~erty or ueons of subsistence. If her or his me8ns 

are insufficient the portion occordod to the survivinc 

spouse shall be ~iven in such o way as to make up the 

auounts reserved by law but in no cose sh2ll this aLlount 

be exceodec1 .. In effect, the c,:nsGquence of this rule 

renders the survivin3 spouse, if he or she hss sufficient 

8ean~, unable to clo :::inythin:~; more frm;i th0 estate of 

the~ deceasecl .. 

Nevertheless, the survivi SD~use who, because of 

the provisi n in section 671, h2s not received his or 

her portio' saved by lov, ~ay, if he or she, 

without any fault on his or hor part, coasas to possess 

such pro; erty, dc;:1and E!OiEtenance out af such prc:?erty 

of the predeceased spouse os nay still be in the posses-

sion of the heirs of the latter, to the extent of one-

half of the usufruct or, as the case uay be, one-fourth 

of tha value of the prc)erty, withJut prejudice to the 

rishts of the creditors of such heirs: moreover, such 

pr0Jerty shell, in such case, bo also subject to the 
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expenses of the last illness end to the funeral expen-

ses of th0 survivinc sp~use - secti n 672. 

However, tber0 are other cas~s where the surviving 

E3])~,usc c,:rnnct cl2in tlrn 1 portio 1 • The;::;v include: 

(a) if, at the death the spouses were 

judici~lly separated, End tho surviving spouse had, 

accoi-·d.inc:; to secti,:ns 56 to 60, forfeited th_)se ric;hts 

(i.e. in secti _;n3 55 to 60); 

(b) whore th0 p:t.'oc1eceosec1 sp,-)use ha,s, by his will, 

on any of thu ~rcun0s in secti n 660(a) to (e), express-

ly deprived the survivin~ sp0use of the po~ti~n referred 

to in secti;mG68 and 670 and such ;rounds, or, where 

sore cr0unds oro ststed, any of such crounds is provod; 

(c) If, in re~ard to the survivinG spouse, there 

exists Dny of the gruunC:1s on which such s:Ymse wc1ulc~ 

under sec ti -;n 64-2 1Jo C! s unwDrthy, i nc2 pc-1 b1o of recoi vine; 

by will -- section 673. 

BE-fL~RHI,~GE - SURVIVIl· G ~3:tlOUSE Jl'ORFEP~S Cii:H'l\_IN ............ - ~-___,~,,_-...~--.----~-----.-._--........ _.. ........ -- ._.. ___ ,......., __ .., ~ .__ -- _ .. -.. -~--- - ............. -~~-- ------. _ ............. _........._. --· ..__,,. - ~ ----·----.. 

lllGI-J:fi:16: 

It uust be noted thot the 'le ti~a p~rtio' due 

to ·che survivin2'. Si).: .. uso is lir1itecJ by the lciw itself, 

spouse not reaarrying~ 

'Where th0 survivi spouse has entered into o 

suconJ or subs0qu0nt wcrria3e~ ond, at the tioe of such 

oarrio~e, there ere still childron or descendants of 

the predecoor,:;ed S' use, as stated in secticm 668, the 

survivi sp .. -use ,shell :forfeit the 01;i1norshi;1 of 211 thin:ss 

wnich he or shG uay have received under a gratuiti us 
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title frrx1 the p:r'oc1ccoasec1 spo:.ise, includinc donations 

in cnnteoplati·;n of Dclr:eiago, and sholl only rota in the 

usufruct thereof, unless tno prodeceaseG ~~0us0 hus other-

wise ordained& In such coso the owncrshiQ shall v~st in 

the s2 i(~ children or doscencJa nts of tho predeceased spouse 11 ~ 

This prcvisi~n is clear: it conteGQlates the case 

of rooarrisse of tho surviving spouse. Hero tho surviving 

sp0use r2toi~s on~y the usufruct of what she had recojved 

by any lucrotive title froLl tha predeceased spouse includi 

dcmotic,ns in. contcri1p1oti jn of uar:ciogo, ond the owner-

ship vests in tl10 said childron or deE1con(:ants. 

L cose in point is Mic2llef vs Borg docided by tho 

Civil Court, First Hall (14) on the 27th ~pril 1898. 

~:his juJe,;ment, c ft er r0pe,3tin:_;; J'.,rt 335 cf Ord_.., VII, 1868 

(our socti0n, 674) coos further and stst0s that: 

11 .·c. tutti i fi~~;l-i dol coniu;-:_:;o prenorto, onche se 

nsti da diversi rnctriLlonii, profittano dolla propriet~ di 

cu1 la leG~e priva il coniuze superstite in caso di passac-

~:.;io a 11UOV<3 EOZZG li • 

InfDct, in .:118 case this wus noro specifically ex-

plained in tho wor0s: 

'.o •• il cciniuc:e suqors-cite purcle la proprieta di tale 

loscito possondo a nuovo nozz~, nel ccso cho esistessero 

hc.::lds 

t;he cose whore t~w .surv~vinc; s~) use never hod any children 

fro~ the oarriose with the pre~eceased spouse. It is 

e~Ju~h that 'there ore still children or doscondants of 

(lL!-) Collected Cos·:~s: Vol. XVI, II 5 251 .. 

(15) Collected Cas~s: Vole XXIV, II, 309, First Hall, 

8 Nov" .. 1920, Scheubri vs G. Em' 1 _ieras .. 
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the precfocea sod s puuse, in r11y o;::iinirm, even if these 

children wore born frou ib"he previ ·ius narriot;e of the 

prodoceased spouse. 

the 19th Nove2b0r 1935, the First Holl, after statinc 

th,Jt in such circur11,st<Jnces, the re:«10rryinz surviving 

spcuse keeps only tho usufruct, states: 

"Dana 1-uzufrutt mo shandux ikun ritenut li gej 

mill-lic;i, i~Jr:ia li huwa effett tod-c1ekadenza tol-konjugffi 

cill-proprjeta iLlSeDmija, U ~halhokk huwa SUS~ett ghall-

l. ·L·"-V·"'J.1tc"'··l·"J
0

l' U 1.'·.c"w·z . .]···"1·1i· r-"esl---.i· +J-i· ··ii" 11 li" ···1· bh...,l" ·1Jbl i· ~u '~ 1 --'" -" l.Jl. .:',.J.. vL J.1 --- (:)-,, 00()1·-~:, 

ta' 1--uzufruttwer.ju .. 11 

On several instoncos our c~urts, hove had to inter-

pr0t the wor~s 1 acquistato con qualsiasi titolo lucrativo' 

(~rts, 529 and 335 of Ord. VII, 1868) (17) and in the 

Dsjcrity of casos this gonorol phrase was interp~0tod as 

'comp?ansiva doi losciti por atto di ultimo volont~', (la). 

Naturally, section 674 doas not 2pply in those cases 

i~1 which tS.icJ surviviu.c s:>\use hcd not a<..:cJuired anything 

by way of ownership throu~h the predeceased spouse's will. 

M0reov2r this pr~visisn of the Cude is not applicoble 

to a locacy consistin~ of so~ething laft in usufruct.(19) 

(16) Collocted casos: Vol. XXIX, II, 772. 
(17) Our sec. 674 statos 'say hove rec2ivcd under a 

s atuiti·.us title froo the predeceased spouse~ 

(18) Collectod C:Jsr.:;s: Vol. XXVII, I, 56: Court of 

Ap:)<.~81 13th Februar;y, 1928, Chspr;wn vs ::s. rro;lia. 
(19) Collected cos :·:,s: Vol., XXIV, I, 250: Court of 

~ppeal, 12th Deccobor 1919, L. Grech vs C. Grech. 
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Furthurnore, accoJ: .. din3 to secti<)l1 675, ·the dower 

( 1 dotariun') which the widow ~ay have received frou the 

prodecoosed husband's estate also falls wi~hin the ambit 

of 8. 674 if sll the circumst2nces exist. The only 

judcnunt relatinJ to this provision was 0oliverod by the 

Civil C0urt, First Hall, on the 14th October 1921• in 

the caso·o. Bezzina vs F. Esposito (20)~ 

1 Verificat2si la pre~orisnza del marito, il dotario 

promesso alla ~oslie diviene di assoluta propriet~ di 

costei, onche se vi sono figli ed al~ri discandenti •• $ 

il che si renCe chiaro ~slla locuzione dclla 103se per 

cui il coniuse perde la propriet~ del dotario, e ne rit-

iene l'usufrutto se psss2 a nuove nozze e vi sono fiGli 

discendenti ed ~ uno de~li attributi dells propriet~ la 

~ua p~ena disponibilita senza in~orenza estranea'. 

So, th~ positi~n huro is cleArly different froLl 

the c2so of lccitim since the latter can in no way be 

C -,:·v1i· ··-i· ,-·."'' '• l. 1-:0· ... ," ,, 'J .-. r +: 1·1 ·:, 1)r r..,t i· ·,r1 -"e·· "'er ... vou·' i· i1 ,, •-U (., •. Uc.o e .. .L '-' •• " ' u LG t •.) . .~. - ..L u - . favour of 

the survivins spouse is 2lso conditional on the fact that 

such s~,-;m.rne docs Dot possess 3dequotc: :)r-;rerty enDblinc 

hi;J or her t:· live: c1ocontly. Infact sccti:n 671 beses 

this ];h~·Fci·.n on tlle c ·.nchti ·n ::.1f the survi vinL~ srxuse boinr~ 

inc1iGont. 

1?0.Rl(8I~UHE OF RIG-E1I'iS BY ILL . ..i:GECir·L'.T~~2; CHIJ..1D. 
~-----.,.,....,...~. _..__,,. _ __,,,_,_..~.------·- .... - _..,....,.__, __ _. _ _,..,__ __ ~ ..,,,.......,.,__ ______ ....,........._._ __ ~-· ... -------~· 
The ille~;itirnite child Dsy, in the: snrne coses and 

C;Il thu S2L18 (';:r., UDC1S in .~nrJ ·· •11 whj_ch dioherison of lc:e;i tim-

ste children Lciy teke pLJce, be, by sn c'J.::press c1Gclorati 1,·l1 

(20) Collected coses: Vol. XXIV, II, 649. 
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section 601(1) 9 (21) 

J!'irwll:y, SOCtie._,n 682 stotG.S: liin C8S8 .)f tho predecease 

of "D 1· l' O·i" i +·i· r.:·:o·l'- 7 ' c 1r:i· 1 cJ ' '-' J.. ._)-~ v ... o J \,:; Le -· ' his children er d0sc0nc.1a nts, 

legiti~ate, adcJted, or locitio2ted by ~~~sequent msrriage, 

may cloi~ th~ rights t which he w uld have boon entitlod 

The lc:~~i tiu th .u[)1. i1ainly in~~undoc: fc;r child.run 

and io ca3o thoro are D(ne, in fsv ur of ascenfants, 

can ols_• ;_;'.) in fov .ur ,~;f descendants of th .. ·Se children 

by way of rcprosentation. The law in providing fer the 

legitiu usGs the word ' ~osccndonts' but secti0n 654 

C(.):~·:n 1 1-'-i· nr:: ·1-11•· 0 ]_.:::i::.---1· J_l· J"l I Cl1..L" l··'·.-.c.·1' 
'--LJ<... u . o l.J '-' - '-"u- u ·"' .. U.vl ' include desconJants 

of the t2statcr's children in whotevor decree, but such 

doscenConts shcl_ be c~untcd for the child froQ whoo 

they descendo Thus, if the tests.tor has four childron, 

three .:::±' w11: .. 'D c:ro Dlive at the ti·Je of his do8th, whilst 

tho f~urth hcd prcdeceosed hie, the children 0f the f~~rth 

child, whc is n. w c1e9d, will tO[}:C:ther represent thc::ir 

dead father in order t co~pute the legitim. They are 

ther0fore c uputed 'per stirp8S 1 • 

Obvi .usly roprosentoticn is (.nly o;:;:_)licc:ble to 

descon(onts one d es n~t )lsy ony 9ort when the oers,_ins 
·-

concorncd are nsccntonts ~f thu deceosed. 

father beins tho tost2' ·.r's s'n, whether he Drodeceasos 

or outlives the t8stat0r, was disinherited fer any lowf~l 

cause. The childron lf the disinherited son shall take ~he 

(21) Vide also s. 681 (2) 
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legitio in his stood. 

However, it oust be reoernbered, thot descendants of 

o cb~U.d wil1 net tcke by repres~ntati:m thoir f2ther 1 s 

logitio, if their fJther hod ren~unced to the testator's 

successi .m with .. ut reservinG hiE; ri 3hts f'.:.>r tho logi tir; -

-- . , -"' tl· . . t. 1 • l J J:·1c<rl:<;Ver, occciuse ,::;._c _us renuncJ_o i.n, c11i_oron 

born (Jf e sacrili'.~i-ms uni n, ore n t enti tlec1 to succeed 

by way of ropresentotion to tha le~itio which their fathor 

w.Juld have ~5,_:·t hod he nc."c entered into 8 EL,nastic order -

secti n 913 .. 

2cr.r.r1cN;:; Dm.:: 1ro u_:_\_u,21~ on ILl,.~-~GI 1.L'IJ ;_"Tc; cnn:n~ ;:::~l1 POT 
____ ..,....,,_.._,,._ ....... "'->._ .. , ............... ....._ ______ .,,_ __ ...,,, __ --- __ ............ __ ,._ __ ~ __ ,_._,__ ______ ........ ·-·--.-~'-·°"'-"'"+ __ _,_..._.......,. ------s·-,_.._ ... _ , ..... ---........._ ..... ...... 

p·~;sable p::.rti ·n of t;h0 estot'3. 'J:his seeos to c·~mtradict 

secticn 651 which includes un~er the nsn-dis . sable por-

spcuse ond cf the il~c;_;i ti.:;oto child.rem. On tho c ntrary 

section 633 seeos to restrict the definiti n of 'non-

of the spouse ond_of tho ills3itiraote child os a charce on 

In prsctice, cne first coc~utes the le tin dbe ond 

o 11 other ri1;hts bof :.·re 8 rri vine 8t tho a;~10unt to which 

tho hoir is cntitlod .. Thoref .re, as such, th8 c1isp. •,soble 

i:nrti .n will olvJBys bo th'-; re'.~,1.Jinc1er '~~f the prupert7 ofter 

t VDri -us 10;_;01 cloins hevo b.':en c1oclucted. 'l1hus, the law, 

is not quite clear as to whether tho n~n-dis~0sable porti n 
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is soley the lecitig or also tho ri~hts of the scouse and 

illo;:e;i tiuote children. In either Ci.JSG, ')no Ll8Y p(;;rh.sps 

arf;ue that in vi,:w of -Chi,s C')ntx'odiccion the le:;:;islstor 

intenClGd to of.r .. ,!rc1 a c;reatiar o ... wunt of p:.:.:·. '::.:cti··,n to the 

legi tir;-1 due to Jescen(iants onc1 z.J sccncionts th8n thot affor-­

d8d to tho ri~hts of other persons. 

One oay, th8rGf~re, cunclude thot the estate of 

the do cea sell 1:107 bo c:.i ·vid e:d int·'.) 1 dis;) ... sable 1 rrnc1 'n:.>n~ 

disposable' porti;.n but n ints i1e~itiu' and 'inharit8DC3 1 

for tho l.stter divisiun w· uld GXclude tho portion due 

to the survivin~ sp0use as woll as that due to the 

i11ocitii ate chilc1:t:·on .. 



CEAPTER 5 

PRACTICAL co; SEQUENCES AlTISING OUT OF THE NATUHE OP irF-JE 

HIGHT OF LEGITilvi 

Introduction 

In tho previous chapt cr:.3 it vvo.s sho',m how the law 

regnrds the r:Lght of_ lc\~iti;; ':S porto.ining ·to a rL·ht 

of co-o~m0rship. This appliG8 particularly to the 

legitim prop0r, th2t is, the right cppertnining to dos­

c,_rdnnts nnd nscendonts and to the surviving spous2. 

one must, howover, rernnrk that the portio11 due to illogi-

timate children does not present such practical diff'icul-

ties as on0 encount crs \Jhc..:'n deeding with tho. le~, it .:i,0
' 

the portion duG to the survivng spouse_;. This is because 

the law se;cms to indicate th8t the portion due to illegi-

timc.te childr(;n need not result ir1 co-ovm0rship i:-:Jr er 

bec<:.:'cuse this pnrticult1r portion c::::tn be pai j of'f by the 

hGirs in nny rrmnn.::ir. HO\,over, until there L> a valuation 

of the inheritance: one cnnnot compute the potion duo to 

illegitimate children. 

L:CGITIM A3 A HIGHT 0111 CO-GJNE:i3HIP 

\!hen dealir:i.g with legitim the law first lays dow-r1 that 

it ia n right of co·-ownership (s(Jctions 652/1 snd 657/1 

Civ. C.) but, at the .same time, t1le20 is an inherent 
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controdiction, because whilst the right of co-

own0rship implies a shnring of assets and liabilities, 

the lc;gi t im is spcc ifically ,:~xc::1::.pt od from ony lio.bi li-

ties which mn;yburden the inh0ri t anc u. Infact, whilst 

amongst the provisions dealing the co-ownership (1), 

WG find s0ction 527(2) which stntos: 

"Every co-ovmer shall partic ipatG in the advnntages 

and burdens of the c.ommunity in proportion to his shnre 11 • 

nnd also Sc;ction 52 '! by which: 

11 Ench of the: co--ovmc:rs may comp0l the oth,;rs to 

sh.-.~re with him the expense; n0cossi:u·y for tho pr2scrvntion 

of th0 common property, savin.~; the rieht of nny o:f such 

other co ·own8rs to roleas·::: himself froIJ his liability 

therefore by nb ,ndoninr~ his ri;~ht o'" co-ow·,1;;rship 11 ; 

t , t' h d 1 ' 1 • • ,,, t. t 1 . . on 11 12 o· nor an , wni.::n -cno p:eovisions r,,~_.,--in.~~ -o egitim 

were GXG1nine;d particul a.r rofurencu W[',S metdo to section 

657(1) which reads: 

(1) Civil Code: Book Second, Of Tl~ngs, Part I, of 

Rights over Things, Title if; Of Corununity of 

Property, Sub-title I: Of the Hnture of the 

Community of property nnd of the Rights of the 

Co-owners, During the Community: Sections 525 to 

532. 



11·'rl10~.lggitir.1 ·is duo in full mmership, and it 

shall not be lawful for the testo.tor to encumber it 

with nny burden or condition", and to sub-section 2 

o:f tllis section v1hich provides th;:::.t the l\jgi tim i:3 

due aft er the dGduct ion of dra bt s due by the est e.te 

and the funGrnl 0xpcns0s. 

Therefore, once the legittimary can in no way be 

burdened as regards his 12git±~ it is obvious that 

the hair is burdened with oll liabilities· bcc~usc he 

continues in the perso~nlity of the deceased, whil.·t 

the lcgi ttim.ary, though nominally bein.c:; a co-ovmer 

togcth~r with the is totally exempted from such 

burdens. Infact, in the caso M. Attard vs. G. Mail8k 

(2) the Civil Court stut od: 11 • • • b :_11i 1-legit"\; imar ji 

IJ18. humiox orcdi (vide also Collected vol. "'{)CX, 

I, 363 and XXXIr:::_, I, 4 72), u kviLJ.di l::wna me::: hwo.ic.~x 

kontinvmturi tnl"-pcrsur10 tal-!1'.lcjjet, 1-nzzjoni ghall-

pagamcmt (i. e. of' money owed by the dccuius' s estate;) 

ghandha tigi diretta hiss kontra 1-erGdi, minghajr 

in--1113-c.-sssita' li jkunu pruz..::nti fil-kawza 1-lo.cittimarji; 

(2) Collected Cnses: vol. XLIII, II, 834: l~ 

DecGmbcr 1959~ 
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b'mod li, jekk il-kreditur iharrek anki lil logittimarji, 

down ghandhom jigu liocrc.ti mill-oss.Jrvanzn tal-·guidL3zju 

bl-ispej,jex kontr.:..:. l'·o.ttur lcroditur; u <lnn nvvo1ja huwa 

jkun hnrrikhom ghull-int c:rc;ss li jista jkollhom •.• 

Del resto 1-ligi risorvat 1-obbli~u tal-hlas tad-dejn 

tad-decujus i'uq 1-eredi tie.r:.hur1 (section 980 Civ. c.). 

There:fore, to obtnin pnymtmt of' n, d12bt duo by the 

deccas0d 1 s estate, it is not necessary to call into the 

suit as dof'endc1nt:3 olso the legittim<-~~ries, because it 

is enoGgh to sue only the hoirs. 

So, this ;,Jrnct ic.?,l c onsequenco indi cat cs that the 

ri ht o:f lcr;itim is not zivcn by lnw by title of 

succession ('portio hereditatis') but it s22ms that it 

is given by wo,y of right of' credit vr:1-th tho di:Lfercmce 

that the creditor, who in this cnse is tllo i_,:::gittimary, 

is a co-.01vn0r up to the exto11t of his clnim and such co­

ownc;rstrip exists only ovc::r th·2 assets of tho inhc.r•itnnceo 

The law~ therefore, h~~~s mude it nmply clear that it 

intends to .::,f:ford thu 121zitiI!l n vride d,:;groe of protc~ction 

so th:..ct the legittim£".r;y is ensured of receiving 'Nh2t is 

due to him. ',rli:.re may be cas(.38, infnct, wher•::: it is not 

debts burdc;ning it, and so the hoir rGnour1ces to the 

inheritance nnd rcsc;rves his ri ,ht to the lc;gitin b"lus 
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plo.ciac:?; himself in- the .position of d le[;Tti <:ry., r':_~thcr 

thnn nn heiro 

Thus, (although the 13.W provides thG.t the. l_ei;itin 

is o:f the no.t ure of the right of co-owc~rship, in 

practic0, the l;gi tim is v;_;ry much like a ri1:.;ht of 

credit with the diffcr2nce that the creditor, who in 

this case is tbG l<Jgittirn.ary, is not to suffor for any 

debts existing nor lt3 his lcr~i tim dirn_inished b/ their 
'---' 

pres·2nceo The result is t1:10.t it is the disposable 

portion which is to bear all the debts and the non-

disposublc portion, of which the legitim forms n po.rt, 

is not so burdenedo 

DIFFICULTIES AHI.:3ING FROM TEE IJOTIOI~· OF co.:..o.v:::sRSEIP 

The legitim, being 'p2rs bonc·''Un 1 , creates 

V;:rious practice,l dif:ficul ti·:s. It is ~ ::irinciplo of 

co-ownership that until there is o. partition of tbG 

proporty co.eh co-ov1nt::;r, though knowing th12 8.mount of 

his shore, has no exclusive right over a portion of 

the property co-owned; this is so because, although 

the law in section 52.S say:s thr.~.t H-~ach of tho co-owners 

i.s entitled to rnnke us8 of the common pro pert yu, and 

in section 532 (1) provides th0t "Ench co-owner hus 

ths full ovmor~~hip of his share and of the profits or 

f'rui· t s tJ1.~1»r•• o-P11 , 1· ·t 1· "' only i1~"- ur'"'l .:i lo i· c 1 · b t - - ~ u ctL ~' 2nu g a ~ ~ 
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until the property is divided cmd e;J.ch co-ov1~1cr ·:;cts 

a specific amount o:f property equc:i.l to his sl1aro, it 

is prncticnlly impossible to dGlinGo.te 'Nhsre; the share 

o:f one co-ow1E;r ends and where; that o:f another co-owner 

COE.lt_:.ences. The real ro:tson :for this uncertainty is 

because each of them is co-owner 'pro indiviso'. As 

a matter of :fact, section 526(1) provides: 

;i Cornrnw1ity o:f property c;xist 3 vhere the o·Jnership 

of' ono and the snme t.J:Jine;, )r of one and the 1:1amc richt, 

is vested 'pro indi viso' in t\JO or more pcr:3ons" . 

.AgDin, in tLG rules relatin1:; to co-ownership vrn 

:find thot 11 the shc.res of th,:: co·-mvners slmlJ., unless 

the contr.:0 ry is provGd, be presumed to be equal 0 

(;3ection 527/1); and when one exD.f11ines the rules 

re,5ul:xting legitim the 112gittififll"ies them.sclveci do, 

in :fact, di vido equally the re13erved portion among 

Another importDnt practicsl consequencG is that 

the action by the legittim~ries for claiming the lecitim 

is to be dirGcted ngainst the heir or heirs - and 

against no one else. This consequence :finds its basis 

on the p:c.tnciple that the legi ttiuery, not being an 

hGir, is not vested with possession of the decuius' 
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estate and the legitim beinG a portion of the property 

of the decensed must be demanded fr-om the hciro In 

fact, there are several decisio0s given by our courts 

sto.ting that 11 il-le:gitti1:12rju au hux eredi 11
0 In 

F. Cavarra vso Eo ::Jepi:c·o (3), the Civil Court on tho 

3lst (.January, 1936, ;:After premisin,::; this pr.u:ciple, 

added ". o o u gh·lhekk il-prezenza tieghu '.Ylhix m.:::htie3a 

f 1 ko.1;rna ta' licitazzionio Irmj1a il-Qorti r;ho.nda 

tipprovedi biex 1-interessi tieghu jicu tutelatio 

Il-legittimarju ma jkomplix il-personalita' giuridika 

tD.t-t0stDtur11 
( vide also Micalle:f vso Fen.ech, Court of 

Appeal, Gth Aprj_l, 1910; nnd San.t Fournier utrinque, 

Civil Court, llth .July, 19'.j2) .. 

Also in Fo Camilleri VDo Avuk2t Za:.'.l:mit (4) the 

Court of Appeal st2ted: ii Fil-knz ta' le{';i tt ima, 

il-legittimarju m'hux eredi u 1-interess tie0hu huwa 

li tkun librido.ta 1-legittima bi ex din tkw1 tistn' ti:=fi 

lilu 0.:3,senjntn u gho.lhcl~J~ id-dom2J1da li ,~;Jr.ndu ja~)11nel 

(3) Collected Cases: vol. XXIX, II, 913. 

(4) Collected Cases: Volo XXX, I, 363: ~~9th .t;a;y, 193LL 
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This same principle was reiterated in A. Micallef 

vs. G. Grech (5), and here;; the Civil Court said that 

once the legi ttimary is not heir he is flerely entitled 

to that portion of the decea,sed' s property reserved 

to him by law - as a mntter o:f fact the law defines 

legitim as 11 part of the property o:f the deceasedrr and 

not u portion of an inheritance. (Vide also A. zamrnit 

vs. J. A.pap, Vol. XXIX, II, 25 18th October, 1934; 

F. c.·111illGri vs. AVuk:at zammit .supra; c. Farrugia VSo 

C. Minto:f:f, Vol. XXXIII, I, 472, Court o:f Appeal, lOth 

June, 19L.b9; H. Cavo.rrn vs. -':!;. Depiro supra; and Bugeja 

Lombardi utrinquei 4th January 1881, First Hall). 

From the3e principles em(~rges the important con~ 

sequence that ·· 1minn t-;handu 1-jedd ghall-legittirna 

jfittex ghaliha lill-·werriGt li jinsab midjun :f' dal::a 

s-:3~ ... hem ta' :1·id 11 
~ 0 Cl (This was deli vc::red in the jud,·_:;eme;1t 

I\... Zammit vs. J. Apap supra). 

Again in an 1871 judgement in the names of 

:or. Gravagna VSo Baron2ssa Dr Amico ( 6) ' the c;ivil Court, 

sto.ted that~ 

(5) Collected cases: Volo X-;{IX, II, 1048, 30th March 

1936. 

(6) Collc::cted cnses: Decision 249: Vol. V, 605: 

3lst October 1871. 
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":Sgll (io eo th2 letsittimary) intent a 1 1 c.':.zione 

contro l' erede scritto o domandn conto dei fr·utti 

,secondo l' indole della C0!3e eredi tnrio 1
' o This i~3 so 

becau;Je 11 quenclo nnchG il tostatore non avesse chiara-

ment e mo.nifestat o l~-::, sua volont Ct' in.t orno nllo. legi ttic,1n, 

o non 1 1 nv2sse in modo alcuno mcnzionnto, e' regoln 

che seGuita lQ sua morte la legittioa passa libera 

o.llo erede 11 (?)" 

MOreovGr, even the spouse must claim her portion 

from the heiro A CD.Se in point lS rfo (".;:.cech VSo 

Go Scorri (8) wb.ich was decided by the Civil court on 

19th June, 19t~6" In this j udc;(.:?mon t it vms cl<::arly 

stated tLsi.t: "Il-1s:onju,e;i .li huwn i.1t it olet r;bDr·-

rizerva c;hnndu jitlob il--pussess L':.ghha lill-pc;row1i li 

lilhom. jinsab devolut il-bqi ja tal-\vri t 1
" 

the heirs there ure unor.s v"Jllo heve not ;et ac·::;epted 

the inh0ri tanc e ? Thi G qu12ry is solved by thi :3 sa.Gle 

(7) Collected cases: Decision 112: Vol. VII, 316: 

15th February~ 1875, Cou.rt of Aopeal: 

vs o B.s~ronessa D' .Amico o 

:s) Collected cas0s: Volo T{XII, II, 3800 

;r. Gravagna 
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latter judgcncmt in the ;;vords: dik it-talba ma 

ti13tax timxi kontra taghhom; u r:.1n jistax jinsho.d li 

bil~ benefice.ju tnl-in vent o.r ju, [;11ax il-minuri j i;3tghu 

jaccJttaw 1--credi ta' bil·,·beneficcjlJ. tal-invcmtarju 

bisso Imma dik it--talba tista' tibqa ~:i.iexja kontra 

1-eredi l-ohra· 1 
o 

Now, if the legittimary is to be considered as a 

co-owner, then, until liquiJatio11 and set tlornent of the 

legit irp., no S<c.les ccm tcl: ... o :)lDce because if the twir 

sells, for example n house, nt a timc \Jllen the 18,'_-~itim 

lms not yet bocn paid, the effect is t !J.ut the heir is 

only sellin[_;; a portion )I the how:;·,, whilst the.~ 

re1wininc fractiu:1 is not his to sell ~,Jcau,se it 

bel 011gs to the 1 egi t t L-D.ury o Tlw effect l3 8. lo::;ic0l 

one, tl.1at is, until the lo gi·:. in is paid off, tJ.,e heirs 

do not repr<:: Dent the c~t1 tire e.Jtat e 0 So th;:,t, in G:ffect, 

one may '1rnll whether the legitim is also 1 port io 

Lcrcditnti s' 0 

Therefore, these difficulties indic2te that 

until the legitim is uettled it is Z3.,dvi;:3able for the 

hcnr, ,vlwn se1ling immovri.iJle prop(;rt/, to get the 

legittimary to ap)ear on the d2ed of, sale; to renounce 
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his riuhts over the property alienated whilst 

rcrnervinc them over the remnininc, pa1"t of the pro-

p0rty
0 

T11is practico.l problor::1 or consequence can be 

often met with especially in cases where thou..:::.;h the 

inheritance comlirises a cow::;iderable amount of iu-

movable; property, it doe,s not contain a sufficie.cit 

nmowyt:, o:f cash to meet .in full tl1e claims of succession 

duty imposed on the inb2ritanceo Thus, in tbis co.se 

the heirs would 1,ind tl1err1selves hard up and, in practise, 

one meets with rrequent cases vT11erc; the heirs have to 

sell some; propc;rty in order to pay succession d• .. tyo 

If the leGitim hc.s not been settled ,.-tnd tho heir 

th,•t, prospGcti ve purchasers will be discouraged :Crom 

buying suc~i property bec.::.use on mo.ki11G tb.e relevant 

re;3earches th0y 1.rnuld :find th&t the heir who ir3 ::\upposcd 

to bo the full owner of tlle inhorit,::::l.ilC8 in o.ctunl fo.ct 

docs not possess the full owner3hip of the property 

intended to be; sold. The result is that you hove an 

enoi"mous amom1t of di:d'icul ties o.ris.i.:1g - firstly, in 

liquidat J..nc; t.he inheritanccd .. n order to pay off the 

legitim, 2nd then, in th2 :m.03ntirn.e, the heir may vs 

to incur the rLmning of i.ntorost,3 for succe.ssio.·1 <1ucy 

',/hich llc.:.s not Deen po.id ·:ti thin the f"our r:ionths (allovrnd 
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by l ~n) ·0 ---.om tb<:i c;. :~ ..L 1. -·-..t. > \::; op ern, of' su.ccessiono This is only 

one exanple which illastr[~tes the amowl.t o:f obstacles 

an heir has to :face. 

ADDJ:!;D DIFFICULTY 01' 'l'OO LO G A Pc2:ciIOD ALLO; ~~) f:'OR 

CLADHFG TEL!; L~~GITEL 

T'·or0over, the time pGriod gi ·1c:;n by law f'or lod;ging 

a clai,i for the legitim does ,·10t improve the pDsitior1 

legittimary is given 10 years in order to claim his 

ri;_htso S0ction 88.5(1) st2tes: "The action for do-

manding an iHheritanco, O~ a le~a~v or t11 1~ 1°~1·+~-_L u 0 \.,v 1 . '-' '-'c:o (, ..LL11 or 

tlrn po:ction of property grar1ted to illc:;gitimate children 

or to the spouse, whuthcr in te3tatc or in intsstate 

ouccess1ons, shall l~pse on tha CLpiration of 10 y~nrs 

:from the day of thn opening of the succe:ssion· 1 (9)" 

Also, it vvas decLdod by the civil Court on. the 

18th October, 19,J!± in the CEU38 A. ~z;~1mrn.i t v C' Oo ,J 0 J\pap (10) 

(9) Vide Collected Co.:3as: Vol., XXi, II, 525: First 

Hall, 3Qth October, 1012, Co Abdilla VSo G. zahrao 

(10) Collectccd Cas,.:;s: ~1010 XXIX, II, Po (~So 
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that: 

"Bi ex wiehed jista' jati 1-pn.:!scrizzj oni ta' 

ghaxur snin kontre:. talba ta' vvirt jew ta' le;:;ittiraa, 

j inht ioglu li huwa ma' tul daw};:n 1-;shC:.txur snin kellu 

f 1 ide,jh il-wirt 11 animo domini" u minghajr q2rq JGW 

itin good f<')ith" (vedi F2rrugia vso Attard: .2nd 

Decornber, 1910 1 Court of Ap1rnal: Vol. XXI, I, :::-~6?). 

This judg2ment seems to indicate that in the absence 

of "good fai th11 tbe 80 /Oar pre.scr1ption would .'.:lp;)ly. 

Furthermore, in tr1e judgement C .. Abdilla vs. 

G. Z~:?<l!ra it was added that the ere di t ors of, as well as 

all other persons who have some interest in, the in~eri-

to.nee co.n still set up t!:te qloa of prescription evcm 

wLen the debtor himsE:?lf has renoun: 0d t0 it. 

J\.noth2r imp ortcm t ·principle \m.s s-..;-~ out in 

:Oro Gravagna vso Baronessa DtArnico (supra) in the ''ords: 

11 La prescrizione dell' a~~ione pr~r domandarc la legi ttima 

non corre mo.i, quando e fin o tar:;to che i bc.:!ni, da cui 

dev' esueI'e detratto. ;Jono posseduti dal legittimDrio". 

Now :1 the action for denmnding the supplement of the 

legitim is the same as tJ.1.e for demandin,r:s the le[',itim 

itsGlf (i.eo in .Jection 885/1) becnu:Jo 'non e' 

quostione che 1 'nzione per il suppleme_nto della leeittima 



- 105 -

sia dello stess2 natura dell'azione dclla lcgittima 

• . • ' ( C iv i 1 Court , 31 s t Oct o be r 18 71 , Dottor G-ravo.gn8. 

vs. Baronessa D 1 Amico vol. v pag,'°s G05-31G second 

column (11). 

Subsection 2 of section 885 continues: 

11 Neve:cthl0ss, with re,·)ard to minors, or pc:;rsons 

interdicted, the said action shall not lapse except 

on the c:;xp iration of one year from the c12y on \J;~ich they 

sho.11 hav2 attained majority, or the interdiction 

shall h;:we ceased, as t o case rnay be 11
• 

PROBL:;BJ:li3 OF Vil. "GUATIO? - 3.'liFSUD V3. .: -I3ZI 

This ten year prescriptive period is, in my 

opinion, f,~:r too 10::10. Too much ti~irn i:3 givcm, so that, 

in practicG difficu.ltieu IJccon:te :·;ior·8 nwnerous ·- in the 

(11) Qur Section 885(1) or Article 547 of Ordinance 7 

o:f 18C:\3 was not taL:en :from continental lo.YI but 

is bDsed on a }3c:i1do i~:;sued by r.:rnnd Ma'3ter De 

Rohan on lst I,,:arcr: 1787 which Banda hud amended 

the law o.s it stood bofore the Code De -qc)han, 

Book 2, Title 5, para. 1. This B2ndo was in 

corporat e_d in Art. 2<h3 of tl~ e 1864 Lmvs of 

su~cession and later in the above mentioned Art.547. 
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major Dart th~se difficulties refer to the valuntion 

of pr'opertyo L ca;rn in poi t is l.~ifsud VSo 1'.izzL 

The facts ,f tho case ;,·.rerc tl~o;::e: · 'izzi v1as mo.r>ricd 

and had seven children.a "'Jhen any o.~.lJ of his daughtcn·s 

mc::rried he used to 3ettle D dowryo In 1951, 1dzzi 

died in a stnte of insolvoncyo As a matter of fact, 

his ii.iherit ance wnr:3 not acceot, d as Lis wif'o and dauc:ht er:~ ' ~ 

hnd renounced to it and his wido1:1, ·,v1,o J1ad inhGritod 

property from her . " SlCl:J oi U10 f'a12ily, made a will on 

the 24th February 19 '"rl·wroin s110 instituted il1 equo.l 

portions, as her uni versa.l heirD her Ut"lmarrit.::d daught CU'E! 

and 2lso, excluded her married daughters from taking 

the l(;gitim or from po.rtici~Jnting in any way in her 

hud already recei veJ su:ffic iel:i.t property 0s dov1r,y 3.nd 

that t~rnrefore tLeir ri.:')rt to the le. itirn had been 

satisfiud. The will in Article 3 had provided that the 

tGstatrix excluded 11 lill-uliedha mizzewgin mill-lr.?/~i ttn2 

u minn k~mlunl::\·Je particiyazzjoni fil-1;virt tci{.;,hh2 billi 

1-bniet uliGdhn mizzow in .:.:;a gev·J dotati in o;:::kgzzjoni 

taz-zwieg tae;hl10m !1;hall-<:!llmont ta 1 .::::..750 rigal, ossin 

'::BOO lcollox 11 o The testatrix, -:;armolirw l'!izzi, died on 

the 2nd J,:;cerllliGr 1956 <.:'!ld one of her marri,.:;d dnun;litcrs 
... 

Emilia No.rid rn&rricd I1i:fsud instituted an s.ction ci,c;;aii-ist 
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her unmarried si3ters (i.e. the heirs of hor mother), 

Eleonora, Yole and Dilda Mizzi. The ac~ion waG 

insti t u.t ed ;lft er the orescripti ve p0riod of 1 O yoc.1rs 

hud al!:.10st Glc:cpsod (one day before the cxpirstion of 

the ::Zull period) .and rC\t a tini2 •.v~lG1.1 U.te value of tho 

imuovable pI'operty, due to the buildine: boom, had 

increasc;d con:::idGrably. 

Emilia I'/Ii:fsud :first claioed thc:;t tlw disposition 

in hur mother's will 1ivherc:by she vvas excluded :from 

:;:oeceiving nnythinf~ (ljither as heir or a.s legittimary) 

because; she had 2lreo.dy received am~-:iln property as 

dowry, WD;:o in valid because tl.le taxtatrix, could not 

merely for tlus reason, exclude her ri .ht to the 

legitim and disinherit r. 

The de:fcmdnnt :3 in this action pl cadr3ri in defence 

that the £750 dowry •::xceeded t.hc non-dispo.sai.:::le portion 

which was due to the plai~ftiff at the tina of the open-

in,1.z o:f succession cm,:i :30 tLe t.J.Jt.om .. e~ltcc:cry ai· 0 oo~i· 1-1· 0'·1 ~ CW.L • ,) ''° c· ,:;, V l J. 

under discussion wno not null. 

Tlle civil Court on tlie 24th April 1068 decided 

tlu:::t the money Emilia r:ifsud had r,::cei ved ( £750) could 

not have been Given as dowry, because the constitution 

of dowry must be rn·=<de by .sJ. public deed otherwise it is 

null mid, moreover, could not hove been a donation, 
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becc-tu:rn a donation of a substantial sum nmst. _jo also 

rnnde by •1wy of o. public deed (Section 1847 Civil Code) o 

tT0'·70 Vc.Y' Oil /\pp 0 "'1 1 + "'as· ,ql:,)·.·II1 t_nqt inf.:,ct tlWrV: n vv ..:. c; •• , i'.I. i..:; 0. - " vv ~ ~ ~ - • 

t ion of mflrriu.ge o So the; F'irst Hc~ll decided: a Gho.lhekk 

sal-[.surnata tnl-likwidazzjoui u hlas tal-lc;gittimn in 

nature 1-attrici hijn komproprietarja mal konvenuti 

fil-beni kollha ereditarji, skond il-quota lilha 

&t ::.ribuit[l mill-lit;io Dana 1-~principju o. o jidderiva 

mill-fatt li l._lc;gittir.1;:;rju la huwr:-: crL'ldi u anqas 

kreditur tRl-Gredita' huwJ. biss gho.ndu porzjoni rnill-

beni tad-Jccujus lilu ri:.:H:::rvata :mil l-li.,·:i u ~hnlhc:;~;:l_ 

liquidat, flok in ne.t ura hi ja kont rn 1-li~e;i a. 

The dofendan-f:s o.ppoaled o.'-ld the; court of Appeal on 

the C::lst Pobruary l'J:.59, in line .,ith the :C:'i.est Hall, 

decided thct: 

11 icl-di3poziz,zjoni (to.1-tostatrici) in kwistjoni 

mhux bii3.:J me.. gh2x1diox c:bda effi~::ncja inqusntu toskludi 

lill-appellD.tn mill-lcgi·ttima, im1 1.ia 2nqas ~;l1a:1dha obd2 

e:fficncja inquzmtu t.~hid illi 1-legi ttima tagl:-1hc< ,>,iet 

sodi,3f,;:tta b 1 do.l;: ii l..::'<d:~t !Jhala dota u dsn p<:!re,s·3 illi 

d-dritt, l~gali tal-attrici ghal legittima mn setax jisi 

eskluz ghc:1r-rn uni cspressa fid-disposizzjoni u 
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1-k.wist joni jekk il-L~gittirnn dovuta lill-eppellati 

giet sodisfatta jew le b' do.lo:: li i:,~p;_)elle.tr, g.s J1adet 

tiddipsndi mill-lik:vvid2zzjoni li p;hud ti"'iJ id:Jir skond 

il-ligi Ho 

The Court of Appeal did not pronounce itself on 

whether the tirr12 for U1e vslu«0.tion of the estate of 

the decessod, for the purposes of the legitim, was 

that of the opening o succe'.:3sion, or oth·~r-;;,·ise. 

1l1hc Appe2l court in D .Jccree dated '.Jrd ~:ay 

1969, appointed Dr. H\.;rbo.ct Ganc-:do as a legal refcret.o who, 

on t1a:3 •.1ntter, stated tL·t whilr:; hG vm::.'l po.sitive tlr.~t 

the Court of APPGal considered the above m\~:J.tioned 

testarnunta.r1 disposition as null and vnthout 1~.ny 

effect on tne basis of the plaintiffrs claim (i.e. 

that the t estntrix could not order th['·:~ +he plaintiff 

be excluded from her ri~;ht of legit i.rn and from tho 

inherit~1cc and so this exclusion is null and void, 

anJ also th21t the: above 1nc::ffti0ned tcrntamcntnry dis-

position is 'Nithout any cf':fect once it implies tlmt 

the lcgitim duG to tl.10 appc:llant must be co~1:3idered as 

s h c e: o t a o d o· ; ry , 

it is also logical th8~ the testaraent2ry disposition 

11 ghe.11-finij iet ob.ra, j ekk hu il-has, t csisti Ll .~~handu 
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ikollha effikaciu snkemn dawn il-finijiet ikw:1L1 :com-

pntibbili mal-lic.:;i 11
• so £11Uch so th::lt if such 3. dis--

position cxlsts it cz.1.n.t.'1.0t be declo.r·Jd non-oxi.stant (ns 

though it vvas null be co.use of 3owe l 0gal furnH:.:.li ty) and, 

011ce it exists, one must exarnne v11h~1t :forc2 it b.a.s. 

It is a fundauental principle in the interpretation of 

wills tLat, 2s fo.r ~)S pos.'3iblc, '.Jills mu.st b2 interpreted 

in a way tlk·t they be effecti vc: ·nd thnt tl10 t.::;st.r:t·Jr's 

wishos be carried out. The testaillentary, disposition 

in nuestion, 'rn waD ri:ch~ly pointed out by t.:-ie r;ourt, 

aGhandha 1-lo.kuzjoni ftit u xejn inflelici 0 • Fr,)m 0n 

objective exa01inntion of thi::3 test8.mcntary clause one 

concludes that the taGtctrix had n doubla intention: 

Firstly, sh(.' wu.t1ted the,t the man:'iod daur,htcrs l:::oep 811.d 

consider thoir dowry as •JD.ym~nt LL':· the lo,q:i t io, and, 

soconc.lly, 0.1:; D. c;.;n;3equr.:;nce to this first intention she 

vrn.nted tllct ·her ·_z:rri;:.rJ J,"u.htc...rs, Gnco tk:.t·t.h:oy li:~td 

cilreo.dy got t.hoir dowr·y as p8.ym12n.t of their lc.;gitim, be 

excluded fro •. 1 any ri;- hts to a legitirn and any participo.-

tion in tho inheritance, 

Dr. E. Ganado in his report also states thGt while 

tl1e first intention is v:.:tlid at le:tw 0xccpt f<>r UJ,Q ·:f:~ct 

thD.t if tb1.:: dowry do(;S n )t so.tisfy all tb.c~ portio.n. due: 

s.s legitim, th0 lc;_:;itti1!ldry k:is r:. ri;~ht to tho baL~.:1co 
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in kind (vide Enrico Va,ss:1llo vs. Giuseppe Mallia), 

the second i_~tcntio.:1 is nL1ll and without effect, because 

only the liquidntion of tho est;::ite and r)f ths 12gitirn 

determines whethGr through. the dowry, t }J.e; l<..:gi tim was 

satisfied or not. 

Therefore, :Dr. c-anado submitted tLat, :for these 

reasons, the te ::tar;1cntary dispositions must be considered 

the 1 e[:,i t im due. 

So th(:; First 11 heed decid2d th;st the teTcarnentary 

provision was null. In ay opinion, this was a 1Nr·ong 

judgement and of very little significance bcco.uSiJ if I 

say thf:i.t my son has E.:tlready tekcn what hG is entitlr::;d to, 

I rnn merely repea.tin,s what tlw law s:·7s - so, SLF'C~lr 

the court cannot say it i13 n:_ill ;·:2cause I '"" rep(;nting 

the 12w. But the court said that there is tho oblir:::;ation 

of leaving the legit im to every Cllild. But the logi ti1~1 

does not imply the legitim 8.t the mome?..'1 t of t}1e 'fill 

· becnu:Je all dou:~t ions ··'aclc befor,::: ~o t awards and aro con--

sidered on account of' the right of ler~i tim. 3o, in my 

opinion, in this co..se, the married dauc,htcr still hRd to 

see wh8t she received durinp; tlrnir mot.L er' s lifetime to 

ser; whether it vvDs cnoug'l1 to satisfy the:; loc;i t im or not. 

Therefore, it is r0ther unreasonable to say that such 
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a clause w~s invalid because what the motl~0r was actu2lly 

saying was thnt the ri ht of legi tim ho.d o,lrc;ady been 

satisfied. It is true tho.t a subsequent v1J.luD.ticHl may 

show that a balance is still due and that, t h:::refore, in 

actual fact the legitim has not been totnlly satisfied, 

but this docs not mean that the mother intended to d12privc 

the married dnught ers of' their right to the l og;i t im. 

K HDWGver, tLe real difficulty 'Wllic h the Court had 

to face in this case was that r2lating to the valu2tion 

of the property. In.fact, Emilia Ilaria sive r;Yollie 

Mifsud had also asked the court: 

~'Li tigi lik'1vidat.s 

li kicn hcmm1 be,jn 

il··komunj oni tal-al:kwi citi 

-·~: , .. rni&zi u martu 

Carmelina l1iiizzi .. ". Li jigi li:cwidat 1-assi p2rti­

kolz:tri tal-ist ess c.::~rmelin.8 armla Mizzi. 

Li tici libiidata favur 1-attrici 1-lcgittima li 

As mentioned previously Carmelina Mizzi di(;d in 1957 

and the p.ction f'or th'.? lr::;itim was 1na:~e in 1967 before 

the 10 year prescriptive period elapsed - t11nt is, when 

the building boom was at its best. Infact, one plot of 

L:tnd whi.ch in 1957 was v.s~lued at c?,400 bc;cau.se it wo.s lc~t. 

at E,5 per annurr1 was sold by the heirs for .£20, OOO - so 

the position hnd clenrly changed. 
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J;;ormolly, one \Jould not c:tdvi se a person to bu;y 

property burdened ~ith n claim for 123itim, but during 

the boom poople took risks and, as ~ m~ttcr of et, the 

was sucl-i a claimo One cnn prevent such a sale by asL.:inc; 

the Court to Cc)pOillt a juJicisl sequestr3tor, but .here 

to claim her ri~ht of le~itio or not and hod put in t.he 

hnd incrc::ascd a.strono:~1icclly o 'Then in 10 yen1~s Gl18 does 

not decide to claiJ·1, ~ :.o ru1ally it meo.ns tl: '?• t one 1fG0 
•1 •• ~Cl\,) 

nccepted the situe.tion - but docs this m·2an that the~ h::irs 

cannot sell any :n·operty of' the inhc:ri ta~1ce ? 

The pl2ci..1t iff cle,imcd that the valuation .should be 

m1;~de rJn the b.0.sis of tLe market price existi1v; s.t thG 

'time of the:; law .suito The ro2.son fo:e this was t 11c; 

obvious increase in the value of i~1ovo.blo property 

(Uld ther~f ore· tLc:re 1:vc1s 2. v,::wt difference in vo.lL12 

bet Je·::n the prop0rty c.s Gxi.sting nt the ti10.G o:i~ the 

open.in,,-; of' tile.; succc::.ss_Lon and tl::at prevailinc at the time 

Of the law SUlto Qn th0 other hDJ:td, the defc.;ndarts 

claim~d th2t tho valuntion should be b8sed on the illDrket 

price existin:·; at tbo opcming of the succc:!.Ssion. 
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VALUATlOI; ACCOaDLJG TO TF3 VALUS AT TEE OP~NL.JG OF 

The court decided that the valuation should be 

based on the r1arkct pri cc exi E3ti n.; ;::-.t tbe op cmi:.1zS of 

successiono If after sucit valuc.tion, it i,s found th2t 

the lc;i tin· has not been fully sat isf'ied, them the 

bal:.J1c_e sould be computed by t::-~tking a f'raction of the 

vnluo f::it the tiJ:lO of tl!c voluation (in tbi s c.::i.s:3 tb.0 

valuatio;·. was affected o.t tho. ti"!le oi th2 lcwvsuit), as 

woul<:l be: due at the opunin;.::; of successiono Th:..rn, if it 

results tl12.t {· of tbo lcgitim h<•.s not ~T(~t been p2id tho 

i of the value existing at the time of t~a opening of 

successiono '·' Thus, on a house which at the:: time of the 

opening o:f succe0.sion wns vnluGd E;t ;:,2,000, the legitti-

m.ary, )n the a[Jove example, i.rnuld 11Eve a rir~ht to .::.SOO, 
. . 

/,; , ' 

but if aL the time when the claiCT is aad0 the value of the 

house has increased to £4,000 the legittimary would still 
.. 

ge:t t of' the higher vaiue, tl18.t is, £1,000., From this, 

it.can be clearly seen that problems of valuation will be 

even greater the more time elapses 2nd for this rc3ason 

the period of' 10 year:s allo.,vod by lo.v.r fo:c cla.imin~; thG 
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In t1.a CDSC .!lVVo VLlS88llo VSo Go nalliD. (12) 

(citc:d also b,y Dro Ho Gt:m2c10 in. J1is •tp(::;rizir, l(;€~'.lc 11 • 

relating to Hi:fsud V3o nizzi) tho Court of Appeal on 

the~ 24tll Febru.s.ry, 1930 d'-'cidccl the: t: 

Ht,l' tJ("'1."l
0 

l''SCl·~·-ti' "l lr_,0·i··+ti'n--I"lO l
0

Il n·:ldo 0 "'·CC;i,1+·-) .!..i. v . .1. c_...1 ..; Ll o....l \.JO V ... L• UC,_ c.. Uw• V l 

d0lla su3 lag1ttioQ si dcva attribuir~ il valorc eh~ 

avevono nl tempo del1 'npcrtura dclla succcssio~0 -

perche 1 in quol ,LOD1Ci1tO ebbc luo 1n:o il p03Sct{'.;io d2lla 

proprietn' doi dctti titoli 2 fc.vorc dell' 

appellants, per cui in virtu' Jel principio 

"c~u:3us scmtit dol:1inu::::" ll~ ::-1.-c:ttuazzioni ncl1c.. 

C]UOttiZlOl1G del V~~loro dogli st2ssi in piu 1 J lrt 

m8no, dcvc osscra soffcrto dnl proprictnrio, ci~c' 

1 1 appellD.tltG 11
0 

In this CD.se the CoLLrt decidc.:d that the vuluation 

ou1_~ht to be cnrri·.::d out wit1-i reference to tLe ostz,to'a 

value at the oomcnt of tl~ opening of succession for the 

rc:rnonthat the decuius 1 , 
DQQ le.ft c::.11 11.i :~ immo vn:J le !H"opoj<" 

to the heirs c::w.d h;_~d cnly r12'3e:rved :for the 1e . t t i:1:-T7 

..... - .. -,--.. 1 .~ Th·-, bl_.,,., ,,, ··"- 1--)-,... tl' 0 :"' --·-bl l- "' ulS dO\Td.I_, G•::>o "'-.. : pro_ '-Li :1.0·c:l ... l,:.._ 1l1.) lc::i p0t3,:.l• c, J.10,c:> 

already been discussed in Chapter 2 

(12) Collected Cases: VoL XXVI, I, ·:'.::Gl o 
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AgDin, in Co Vella vso Go B~eeja it w~s held by 

the Cod.rt of Ap;Jeal on the lJtb Dec 2r, 197'.J thc.:'t: 

1Kvmntu ghall-vo.lut2zzjoru tDl-b:..;ni in konnes ;joni 

r'l.2d-detcrminazzjoni tal-porzjoni lcz,itt1r:l£-, il ·Qorti 

talwc~b li ra' gl1anduz iL:un 1 . . . l" 
J .::0;'! i ~1 t J o r1 i , o o o i .11--

finijiut t<J.l-operazzjoni ycclii,1i1Etri ta l::.or'.lputo. li bi 

r-riunjoni fittizjL>_ tsl-us:Ji 0rcd1t,::i.rju in kv1;::mtu 

diretta 1::l1or-ri~~o:3truz::;j oni t al--patriin.cmju kollu t2d-

decujuH, OOO bilfors chcd irid jirJ_~iporta ru;"Ju rs,h~1ll-

vc:.luri f'i2.--:~21i . .;:1 tc1l-~)·-)crtllr_'.!. tz~,3-succ'-' 'i'.1jo.;1i tc~1ut \::):t 

n21.t ur2~11,121,1t f 1 J2r1 iJ.----J~i L;d-dispo izz.foni ji:Jt 

rilovnnti tol-li:.i relativi gh3ll kollaz~joni. D8n il-

pr1.nc1pju jcSC\i1Jrixxi ruLu f1l--fi;33;:;zz,j:)ni t.·l-kr:1.tcrju li 

-::hendu J"i.Gi SU' •i+ PlY·ll~k.·l:.-r'lU t,· 1 --vo.lUI' t21-~·-3si u <.....:> • ~ c_ \ ~.:i · ~ u f:::)-·· , ____ , _ _ . --~- J . ___ _ .\ , 1-

t ~ 1 lr-· ·'· t ~ 1 i ·~ .. ·• -'- ·t •. '-, 0 • , ~ ",-

c_:[ ,_\/OGD d ·- '":~,lt_, lJI1i:'·i lZQc!. ,J<...: ll-1 (; nj_·/; t l1llil 1lc-l 

:::; o di.sf<: t t a u , t _c\ t t nn d o i t a r lJ ·:>:J. i fl-I" "·c' : 11'::: ·( , .. 111 1U'~ -fl u1 "') ~-t~ . .ll.--'-'-•-'-• '--··'--- IJJ 

l. }"' i: OllV'-, -r+ l
0 

->- "'U 111• ·::\ ·fil·'" ir"' 'l l. J0 

l
0 

n+ ·P·: 1 .;1"] d '1 ;-l hu :- I"." c; (')l"C l. + '\..__ i._:;_ v G 1.. J.. J.L,' - J.~ .......... w . G v ..L _,) . L.~-- .t. __ .J_.t1_ ....... -- v 

r~iJ ·-ll. '-:l'' J-""1' ("trl· tt ·t'' I l.··-r··:id.; -:-·u Tl
0 

·flue·] l
0 

ri-ri·.-.1' +-1- -1-"">l .~ -- - {_:.i ) • Cl l:.... -· I.... ..l.. V _._ ~- 1.. J -~- _.,,, J. l.t ,,, LI c, _ 

':' itti1~"'1'"'J
0

U ..L ···r) ----'-· .L c. [~l1r)Ddll 1J}~;::l O. o_.i~:,{:' e;t t d u11 l) ,;1.1G re.:<-~ 1 c n ll 

1 1 ;G0stiE1~1tio rei" ,Ji:::ndhn tkun r · P-ritn, ~b~z-z~1icn _, ... '-- ~-,) J. ~-' -.1.. 

1-nktor qrib possibbli 
- - 1 'i''"'O''l •1 :··1 ' /T .;Ul.:i l

0 

Z J0 -•l l0 

U +- ··.•·1u·t l~ l. .J._ v_ . ,_, ,:.· _; ...l ~: c.... . v 1....,.t _ 

kont ,~ll::tlhokJ;: ta' .~=i :Jopr;:ivvcnuc.:::c svalutnzzjoni r:1r)fi :t.1,...· j~t'n o 

( .-· 1 ' n· 11- -'- ., 1 ~, .. 0 ·"''~ • V ] ··'Y'Jl-I T •:;l _,'d .. ..., . 1 VluC:. vD - l;Ct_,t__;(t 1._,ctut;:;:.), 0 .o c.:~' , __ , L ·' .:. '.1. :)ClC. unn 

-v --· ~ , ., 1 :; c: ' l 7 ) \.,__'o _1.,\.; -L ¥Jo\_)O-- o 



- ll7 -

Therefore, turninc~ to 11Iifsud vs" ~:tizzi the judge 

was n.s~,.:ed to appoint o.~1. Drcl,i tect to v3lue the; propcn·ty 

t i... t. ~ , . ~ , at ue ime o:i:: tn~ openi~1g OI succession. If, for 

example, the property muolmted to ,r:,4,000 and there v1erc 

7 children the; 1°2gitiI'.l is-~- of t}-,e propert,;, i.2 •... CZ,000; 

ench child hns a claim of 122:itim of £2,000 divisio11 by 

7, i.e. 2l.10st £300·. The Court ssi d that to decide 

v1h0ther one has a ri,:_::ht t 0 the le,3i tim one must look at 

the time: qf the opcniag of succession and if .on the 

valu::.-1.tio.n of the J_)r0p2rty at tl1a:t .time the 1Ggittim2ry 

has been fully so.tisfiod in his ri/::-ht of legitim he will 

not take any· more. If, on the: oth1::;r hand,. he recsi ved 

less, then he is entitled to the balance and it· ia here 

th,c;.t difficulties :-)rise. ·rhus, if_ the legittimar~r had 

received £1000 as donation o.nd the legiti"1 should hnve 

been £1,200 the 1·2c;ittiEE.ry has a right. to receive the 

bcL:,nce of Z200o In the a~>0vemc:ntioaed case the plain-

tiffs s2.id they had th.2 rie;ht to cleim 1/14 (because they 

·were 7) lo eo ~~ of 1/7 of the property in" kind c.nd the 

claimed that 0 1.it of that 1/14 one d.:;ducts the tl,000 

they had received and claim the bal2nce. If the pro-

perty h~d increased in value it would result that instead 

of the :-200 b2l2nc e still du~ t h2y would be entitled to 
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Tho d.::;fondnnt, on the oth2r' hc.nd, claiG..ed t;1u.t 

they OU sht t 0 get £.200 'NO rt l1 of 1:Jrorrnrty at the QCJf'.1Cilt 

of tLe opening of succc.'Jsion, that is, if the nei'l value 

of the proport.y hai3 incroascd to, for exu.i:tlple, f.,15, 800 

they should g.Jt 1/84 of thG property. 

These probl<JTIS c.:::i.n c11 eD.te vCJ.rious dif:L:iculties. 

Thus, one may be facGd with tto c1se where the heirs hnd 

sold propGrty at £800 not kno 1in,?-: 2,t the tir:1e' 1,vhethc:r tte 

legittino.ries were: eoin.g to put forward t!1eir cl&ims. The 

legittim~ri2s discovJr at a much lat2r dats, for axn~1le, 

9 Years after the sale, that they have a claim for lesiti~, 

nnd 'dhen the problerr: of valuGtio arises it is :found th.st 

the propc;rty hud it not bGen sold, vrnu!_d fete:h £20,000. 

If the lc;gittim~ries clnis their legitin should bJ 

valued D.t the t iEJ.8 of the judgement it WOUld me:;m t lwt 

the heirs will evGntunlly have to pay the; lezitim out of 

their own pockets D.nd tl1or2 may be:; cctscs ':Jhoro tr~·e heirs 

could n0t have known thnt there was a claim of lociti~ 

such 38 .:bore the legittiPisry hu.d be-;cn pn~viously absent 

from tJ.c:,l ta nnJ before 10 yo~rs 

appe2.r2nco to clo.im his ri.~;htso Todo.,~r, 'Ni th the lo.r.:sc 

..,, }·· ... ('"\ ... .,. -.. 1 1 r.J ' . _"":" 
J_ Ll 0 r,h u ;J_ '-"'-' 0 . .t. could hwe more obvious 
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repercussions due to th0 nGvv rule;:; re.:ulc:;.tin,:~ valuations 

wluch 0:.:,rc S·~t out in section 11 of tho -Jeath and Donr1tion 

Duty .trct, 1973. Here, sor:ic: rules of:' valu~ti·Jn mDy result 

in a higher or low er v2luc) b0ing given to property than 

!28 thG CO.SC b2for2hend. Thus' where the a dominiu:m 

directum11 vrns previoJ.sly valued b,y the capi tali zn tion 

of 1 ye8r's ground rent at 5ci 
I· ) it is now valued at 8~ 

(Section 11 (8) (a)). These nev1 rules can therefore very 

well effect the value of property which h2d dcv~lved on 

the heirs before t;12 Act \Jas pc_ssed \lhen the <:1airn of 

legitim is brought after 1973 but within the 10 year 

period. 

The L.:gitira, as was already poii1ted out, 1.s fully 

guar8.nt eed by lnw, be in:::; a right duo i,.J_ full o-.mership, 

unburdened nnd calcul2t ed over the vvhole estate of the 

decujus after all de!Jts and funeral ex:Jenses have bocn 

deducted. Thus, thG non-disposnblo portion i:3 sa:fc-

guardc;d in a way ths_t _ tl12 lo,;ittimary is cnsur..::d of 

receiving his legitim in full out of this portion. In 

fact, from tho nature of this ri,?;ht emerges a1·1oth2r 

irJport~mt consequonco vv>Lich is :eound cstabliuhcd in 

30ct ion 68L'"' by ,Jbid1 t e st.::u:ri.:mtary ·lisposi t ions c;xc ecdinG 

the di.spos.9t)lo portion, ,;r(: .:cbutcd (viz., "c;hc.ndhor:i 
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jitn;::,qqsu11 in tL2 f/'.Zlltc;se text) nnd lir.1itcd to this 

portion, at the time of the openin~ of succession (13). 

Chus, in A. I1:Ii co.llcf vs. G. Grech, of the 30t h March, 

1936 (J-4) the Civil court sto.tc:d: "MotG 1-lcgati 

Eihollijin mit-testa.tur jilledu l<Le,cittimn, henn lok 

ghB.r--riduzzjo!1i ta.:hho1~1 fil-porzjonijiet ncbtic;ga bi0x 

tigi sodisfatta 1-le:::~ittima lcza'' · How,~vc:r, it ,mst ·C 

added hurG tLat tho de;.m,1d r,rnntioswd in thi ~3 3ection 684 

ion C3ection 33,~ and sub-sGcticm 1 o:c Section 885) (le). 

Therefore, if on computation it results th2t the 

property dispos Gd of by thc te,stator by vn-q of don.c:ttion 

exceeds the disposable portion, ti~s property is added to 

the rewJinin;_~ cstDte: that is, it ir:i recovcrc..:d fr,Jm thu 

(13) Vide: Collected Cuses: Volo X'i0T, II, t.l47: V. Serre~ 

·s~XIX, I, 52/~: G. BOT'E; vs. Mo Bore;: CouYot of A;Jpoo.l: 

(14) collected cc.ses: Vol. XXIX, II, 1048. 

(15) Colloctod C2ses: "Jol o XXIV, II, 171: 27. ,±_ l 9~20: 

I:fi o Cachia vs 0 Dr. Ho 1'Zr_;_udio 



- 121 -

donGes and so 1~iuch or~ it ns is nGc esso.ry to :ceinst ate 

the legitin is given to those to v!hom the lo.c;itim i.s due" 

As n matt0r of fact, the per30:1>'3 to uJiom tllc; legitir'.1 is 

due are entitled to the action for claiming the legitim 

or DnY otht:::r port ion of heredi tnry property given by lav1, 

and to this subsequ(mt o.ct ion for n.bnt eme:mt of t estnnen-~ 

tary dispo.Jitions excec;ding the disposable portion -

are protected. 

The action :for d2rr1nndinn; the re duct ion o.bovc: 

mentiJned belonGs to those whose ri3ht to the le~itiru or 

H]_c;gittirna portio 11 has been s:..ot <.1-Side by donati·)ns or 

testmaentary dispo<3itions 0xcc~c;dL1,. the dispo :n.bl:.; 

port ion. In fact, the Civil Co 1irt on the 30th June, 

1891 in tI,,·;c; Cc,..~,o',8- 1?.+ .. 0 t1 ~.T'U,'.) .. r1r1 •rn
0 

";r
0

·-n:1i·c.-,lli:-}-r:' (l''l) ·1t·,t 0 d • • _::_, v<C..L~ .. ,~ '·~ <.' J.• c., 'C,.;.. ·-'· •~ <.L v 

that: 

"ln riduzione della disposizioni testamentaric, 

eccedenti la porzionc disponibile, puo' essare 

domundata u coloro, a profitto dei quRli, la legge 

fc 1F1 riserva, rr1a o·icst 'azione non e' loro conferita 

se non nellD quali ta' di ,_:redi, i quali pcrcio', 

(15) Collected cases: Vol. XII, p. 708. 
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a:;siscono in virtu' di un diri tt o, chc in. loro 

nr.-:u3ce non appena si apre 1a successionea o · 

The consl'.:quence 0rising fron1 ~his action. iG that 

such Jispositions aI'e declar(;d null, buc only ,:,(s far as 

they exceed the disposetble portiono As 8. mattc)r of f2'ct, 

after Section 687 st~Jtes that: :iuhere the value o :f the 

donations exceeds~ OJ:' is equal to, thG disposable:; por--

tion, all te;~to.mcmtary disoo.sitions shall be inef:fectual 0 
1 

the :follo,rinc sGction adds tbst 'l;Jhe .. ·e such dispositi0ns 

exceed either tl1e disposable portion, or the residue 

tl.J.c'reu ..... ,ci.:fter' dedl1"'"c1· ·10· -l-.J..,. - ..!. . ·· ~•..: .i. . i.::• lu.L·~ value of tlrn dont ions, t .heJ 

shall niJzyte propo.ction:ttcly without 8il,Y distin.cti-:-in 

between heirs and legatees - however, where the testator 

has expressly declared his intention that a disposition 

shall be carried out in prefe:r2nce to the ,ythers 1 SJ. eh 

preference shall occur, 2crJ.d sucli. D. disposition shall not 

abate except in the case wher2 the vnlue of the ~ 

included in the oth0r dispositions are not sufficient 

to malrn up the shc~re resc;rvc;d by lnw ('Jection 689) (17) o 

(17) Vide Collected cases: Decision 181: Vol. XI 

Po 608, FiN3t Hall, lst June, 1888, Tv.T. Scicluna 

VS. Ao Cini. 
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The action for o.batouent is divisiole o.nd may, 

ther<'C?fore, be exercised by ench of the psrsons entitled 

to it for hl;J or her sharGo once thi:3 nction is n,)t 

a personal one, it may be exercised by the heirs, le~a-

tees or o.ssignees of herGditary ri;hts of the persons to 

whom this nction is competcnL It al,so bclon,;s to the 

creditors of the said person. 

This action mFty be exercised aginst o.ny person v:ho 

mo.y have benefitted .y tho dispositions or donations 

made in excess of the disposnble portion - ,such D.s h1:;irs J 

donees or legatees. 

Moreover, the action for re1uction or ior reco 

;~<\y-bc.;brou<..'.;htby tho pGrt:ion to whon it is com:;otent, 

2.go.inst third p2rt1 cC?s in po;Jsessior'. of the immovo.ble 

r:ropurty ·t arming po.rt of the don.at ions o.n0 "l.li cmnt ed by 

the donees ~ in the so.:m.c r:.ann0r o.nd in the so.me order as 

if o.,38inst the doneos thomsel ves, but not until the 

plaintiff h&s first discus.Jed the doneeso But as for 

movo.bl es, the net ion may only bG directed against the 

heir, donee or iegotee, 2nd if the property has been 

nlicmnted the plnintiff ma1 1)nly recover its v._-,lue fror:_ 

the said p<:;rsons: no real right attributes the 11 droit 

de suite•1 in resp~ et of movable propert,y. Info.et in 

Gravngnn vs. D'Arnico it vms stated th:::tt: 11 Il lG:gi ttir:io.rio 
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he pure la rivendicazione delle cosc ercditario dalle 

mani dei ti.;;rzi possessori dc;lla sua legittima11o 

LIQUI_Di~'riu!. OF E.3TATE: 

Vlhothcr or not the testamc;11t2ry dispositi,Jns or 

donntions exceed the disposo.blc portion c2n only be 

deduced after tho liquidation of the dcceased's cstnte. 

This is a subsidinry prscticL)l con.soquenc•J, (the :· · 

principal one beinc the action for abntaNent itsolf), 

ns one nuut ;wt forget that tho logitin is a portio.:1 o:f 

the said propertyo The estote is divided into a dis-

posable ond an no~~dispDsnbl~ p~rtion, nnd then the 

plaintiff's legitim is established. This prelinin3ry 

enquiry is carried out in tvrn st D£'GS; 

In tLe first stae;e, th\J dGcGc..tJcd' s c;stat(J is re-

instated o.nd thJ..S impli.:;s tl)D.t :::tll U10 1.,uc:itator' 1 s pro-

perty is forf!led in one bulk 8fter deductin;::. the do 

due by th•C) est to; thon, that property dis)oscd o~f by 

don,Jtion ia ficti tiou;:ily added c:-:nd finally the hered]., 

tary property. is vr.~lued. 

rt 11'.USt be poi.::1tc::d out hc:ce thet SGction 686 

provides for the c.?.se w.~1ero the subjGct of the don.o.tin" 

porishes before the donor's death. It h0s just been 

stnted that the property disposed of by donation is 
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porished vJithout the donee 's :fnult, Dcfor"· the donor's 

dGath, it shall not be includc~d in the bulk of the pro-

perty; ntllGrvriso, it eho.11 be included (Vidc: VoL XXIV, 

II, 171: ~~7o•'.::ol920: J'LCEtchin VSo Dro Ro naudi). 

In the s0c ond st8f3e, &ff/ property recc.~i ved from the 

testntor, either by will 1)r by donation, is imputccL 

Imputntion means the fictitious addition of a0y property 

receivod during the lifetime of the dccuiuso It is :fie-

titiDus in the sense that 1,vhen cOinputinp, the full vo.lue 

all gifts pre vi o W:Jly r;i ven o.ri.J c onsi d8red as 1x1rt of the 

return..::d into the er3tate. In SlElplo t ~:nr;s, th1J \\Thole 

est~te of the decujus would be all that property w eh 

the: deceased L.:;,.d .st tbo t imo of hi,, dec .. th plus any pro-

pcrty whic~1 h2 would hDve ho.d, if this , -.: not bcc:n ,.H'G-

viously disposed Jf by d,on2tion. 

0 -·, 
j_'• 

The Ctction of nbnteusni~ gives rise to other practic,_ 

effects,, Tlrn most impo:r·tnnt con.cc:equence i;-3 th.:t tho 

dcft:ad.::.mt mu::it re,storc to th0 ;llainti:f:f what be r~::cc:ived 

u1 excess of the di::3posnble portion. Once the portion 

reserved b,y lCtw L.i J.ue in kin\l, uo also ubate1r.J::.:11t i.s 

eff\~cted inkind. 
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Also, according to section G90, where the excess 

cannot be sepD.rated conveniently and vvithout injury, 

the defendant may pay in cash the amount dueo 

Again if the property subject to abateillent has 

boen alieno.ted, t:·Le heir, le~;citee or donee must re:Jtore 

its value; however, the plaintiff' cnn still sue the 

third party in possession in rcspGct of immovable pro-

perty, but the latter hns the be~efit of discussiono 

~ further practical consequence arising ~rom the 

ne.ture of th•3 right of lrc\:i;itim, \v .. · ich right is due in 

full m·In0rship, w1burd;::ned and in no way indebted, is thc:::i.t 

all judicial ex:rnnsos incurred by the lc:gittinwry, when 

deciding vvhother to accept tho inheri t:J.n e or dom.and 

the logiti6, are to be settled by the heirs. This 

pI'inciple, enuncict ed by our courts, is b2,sed on the 

oth1Jr importc,nt principle th,:.t the le:·;i tim i,'3 due Lm-

burdened and uncmcu.~:bcrod o Thi .s gunrant ces that the J P."•'" -· 

ti•.nry. recGives s 10,gitin in full withol1t o.ny de-

duction whatsoever. A case in poiJt is Tabone vso 

Dimcch (18) decided on the 17th r'Isrch, 19200 HGre, 

(18) Collected Cases: VoL XXIV, I, -145. 
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the Court of Appeal statGd that: 

contro gli eredi per la liquidazione dell'nsse per 

conosccre sc si dcbba accGttare l'eredit~' o 

ripudL:i.rla e do:m.andare lee legittimo., d;_;vono andc:n'e 

contro c;li Gredi st2ssi 11 (Vide also Camiller·i vso 

Sarimut, 5. 3. 1920, Court of I'.:.ppeal). 

Another instn:1c0 was t~ nt of a credibn· of tbe 

dcceased's estate who besides suin3 the heir su2d also 

the legi ttimaries for any int ere::Jt t:rny mi.:;ht hr_we. 

The Civil Court (19) decided that: 

11 Billi 1-lcgittit;mrji ma humiGx eredi, u kwindi 

1-o.ZzJoni ghall-pngnment /::;hsrrlhJ. t igi diret to. bi ss 

kontro 1-eredi, nin·Jmjr in-nec;3ssitR' li jl:::unu 

prezent i :fil-kswza 1-lC\:Si et ir'.l.;::cr j i, b 'mod li, j cJ.:::k 

. 1 . . ' . l' 1 1 . i..t. . . , l -kreditlu' ino.rrGk ,~nki i_ e::::.i-.. .. i·•a2I'Jl, GL--:.wn 

rJ:csndhom jip:u liber,~tti ~~1.ill-osse:.evsnza tnl-.0 :udizz iu 
~ •-' ~u 

bl-idpojjuz kontrn 1-o.ttur k:r::;ditur o •• u .<~helheklc 

hu biss gh0ndu jbati 1-ispe,jjoz taghhomao 

Therefore, one can see that this rule does not 

(19) Collected Cases: Vol~ XLIII, II, 834: 14.120 

1Y59, E. Attard vs. G. Meilak. 
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apply only to the heirs but at time, even creditors 

themselves may hc:_ve to bear the judicial costso 

AnotL0r practic:.:11 consequence is thot .. irhen the 

to him, he has n richt to find his portion oZ the nro-

perty as the decu,ius had 12:Ct it o.nd the risk rclatinc 

to tl.clS property :f8lls on ths hc:;irs, except in the ca.sc 

of cxtraordin.::1r,y dDJDages for ich he would not be 

liable at law (20) o 

A ..:3T BICT DIVISIO=~- J:3ET>J'E:8E TF::Z STATU:3 OP HEIB A 'W TJ-IE 

,ST.i:~TUS OF LEGIT'.rHJ1I.HY 

lul.other important rule n.risinr::; from tho rnr:·.ure of 

the ri,_:ht OJ':' lG:~itim is that the ter3tD:nontcry b.:2ir can­

not d:-::r12JJ.d tllc le0itim in.stead of the in.herito.nce, but 

hG must firL=>t rm10l1l1.CG to the inheritc~:.ncG t'.l.nd kc~ep his 

portion of the legitim. So, when asking for the liquida-

tion of the legi tim due, if you hsppGn to be: a tGstnme.ntAr'r 

hoir, you must prove th,;it you huvc actually rGnou.ncod to 

(20) Vide Collucted Cases: VoL XXXIII, I, L.172 and 

also Mifsud vs. Mizzi supra (Court of Appeal: 
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the inheritance but reserved the logitim; if this is 

not proved, this action "li tkun imposta hnzin, tibqa' 

inteapestiva11 (21). 

Moree Jer, in anothsr c2,s2 Barron vs. ·Muscat: (2:2) 

dec.ided by th8 Civil C;Jurt on tho Btl: ~Tai1u._::',ry 1930, it 

was d8cided that: 

"JeLk min :J.t.;~ndu 1-jedd i-)tnl 10gittima jichad il-

wirt li E1in•m ;:e;ejjn 1-lo.~~'ittima, hmrn jzomn id-

donazjoni jow il-l0G2t lilu mholli jekk ukoll din~ 

d-donnzzjoni jow dana 1-logat jiswew nktar mill~ 

titmesx 

li tisthoqq lill-haddiehor. Ghelhekk jistD.' jigi 

jichnd il-.. v,Tirt jizi jkun. h3 i ~jod rninn min i~cun 

ma jkollu li fuq hok:ka j i tniffes so. kennn ma tkunx 

tnaqqsot il-lG';ittiE10. li tisthoqqlu sl:ond il-lir,;i'1
• 

Thore:forEJ, tb o heir vv.'10 renou..11c es to t e -~;tam0nt0ry 

succession he::.:; to in hic:3 note of renunciation, resorvo 

to himself the l cgit im or otJ;::~r _,o_ction of the cst.::ct c 

(21) Collected cases: Vol. ~~XII, I, 423: Court of 

Appeal: 25th November 1946, M. Azzopardi vs. 

(22) Collected Cases: Vol. XXIX, II, 192. 
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to the 12gittimery only vv-hen, the heir b:::.S not ncccpted, 

whether ox~Jressly or tacitly, the iuhcri tance vvbi eh 

duvolved on him. 

"L'accett2zione et tncitn quando lt2r2de fr} un 

atto che sup)one nece.ssa ~i.:_1In.12nte la sua volonta 1 

di accettare l'eredita' e che non avrebbe il 

diritto di fare, S8 non nc::lle C)uulita' di ercde". 

Infact, in I·iT. Ell ul vs. F. VGllu zurarai t ( 2 3) ~ 

deliver(.;d on the 29th October, 1013, tllc Civil Court 

dc;cided that the judicir'l acts made by the plaintiff' 
- I 

witJ10u.t o.ny protests or c1Y•dit:i.ons, corrntituto in them-~ 

,sc;lves a clear 2ccG;Jt:::·cce of the tesh1111ent.::try disposi-

tions madG by her pr,rents. 

Moreover, in M.Ellul vs. J. Coleiro (24) it was 

stat,ed by th8 CoL1rt o:f Appeal that it is now cJ. well-

cstJblishod p1~inciplo in our c;<;JO law thD.t in order to 

~-sk :for the liquidet ion of an inheri to.nee C:<S 2 prior 

step towo.rds its po.rtition, it i.s necess;~ry th::.t the 

plaintiff' be; an heir, or r0t least 11 legittim.:1ry; so, 

( ) .. ~) c 11 t 1 
~~ o_ ec eci. ses: Vol. XXII, II, 114. 

(2~) Collected cases: Vol. XLIII, I, 197. 
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who has not yet deci:~fod whether to ac _ept the inheritance, 

or to refute it and to nccept in3tead of it the la>itim, 

cannot make an nction for the liquidati 1)l1 of tLe inh.crii-

tanco. This results fron the fact thut ho con neither 

be considered nn heir nor a l'.::cittirK~ry (vidr:; Vol. XXXI, 

I,, 63; XXXI, II, 35; XXXII, II, 147) 0 for the le~itti-
, ·-

mary, he can.~10t mo.L::;;; the; o.ctioi . .!. before h2 hes rcmounced 

to t11e inLeri tern cc in o.n 2xpress vmy as dm.o.andcd by lmv 

(Section 901 Civil Code and vida Vols. XX~II, I, 423 

and XXXVIII, I, 620. 

As reg::.rds renuncio.tion of the inherito.nce, it 

vJas correctly stetted by the Court of Appacl in .Azzopt,rdi 

vs. No.ngioa (25) on tlrn :~Sth f:r•)Vember 19£'.16 thnt: 

nrr-rinunzja ,s.hull-er;_;dita' .QF' tisto.x tigi prezunta 

u raa tistax issir b'mod iehor hlio~ ~or mozz ta 1 

dikjarazzjoni prozentata fir-recistru t~l~Qorti 

tal--Gurisdizzjoni Volontarjci. i'il-Gziro. fejn id-

decujw3 kicn j oqghod" 0 

'Therefore, a:3 can be seen, 0L1t 1·Jf the nnture of the 

ri,_;ht of lc:gitim ,-;,rise mi..ll1J iriportDnt practico.l COJ.l8C-

quences which relate to diifar8nt nspccts of the subject. 

(25) Col1ectod c:::scs: Vol. XKXII, I, 4:23. 



THE 1'~1\TURE OJ? THE HIGI-:I'r OF LEGITIM 

IH FO::?.EIGN LLGISLh.TIONS 

Tne notion of' logitirn is not sor1cthi'.lg e:;cclusi•.r·J 

to MultGsG L2•i/o There.:; aro nur.o.Grous foreign Civil 

Codas which h8vo analogous provisions. Thase are 

simil~r in the senso that they nll soak to provid2 a 

c2rt;:\ln amount of protection f,)r ;Jersons who ho.vc the 

strongest cl2ims over tho ostate of the dacuius. It 

lo ,q 11·'1
1"1''."'•. '"'{"'rc>": Ill

0 n-, t'1'' - v -'-"·~ """" c<"t'..L b 1 '-' exact nature of' tho right of 

lcgi t im in various lo.vrn trw. t dis sirnil&ri ties may o.rise. 

ITl~LY 

The 19~2 Italian Civil Code in Articlo 536 m8n-

tions the persons who arc du2~ud to huve a claim of 

legitim: 

una quota di tjrGclit a' o nlt ri diri t ti nollo. :Jue ce :Jsio.no, 

sono. i figli lugittimi, gli n "') ('. {C' •I '! ; '··1 + l0 

l I ·o ,C l
0 t {- l

0 

I :1 l• l 
1..-~'- _,,._. __ u_. ...... v -L.....,,_j v -~ j 

"f"L. ,i!_l1" vl"t. ur·-·ll0 

r.i J. 1 C'o'•" ·i 11 c;p - _ ,..J-. .1 ~~t (A °V w ,_, v-J.-'-.-1..i._J._. 0 

s0no aquiparnti l 1 ttim.r:\ti 

A favorc d0i discundenti dei fi~li lccittirai o 

nat· 1 ···.'] .-~ 
V..L ~' - ._, ' i CJLlDli vongono <:11 ln succ ::.; ·.oui on:J :u1 luor~o 

di quG::»ti, lr::. 112a.::e ri::>:.::rva gli ;Jtc:s3i diritti chG .sono 
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rise:::vati ai figli lc.:,r_;::ittimi o naturalii1
• 

Th0re:forc, os in Maltes~.; L3J1.r those havi:1.c; a rig:ht 

to tho leg1tim aru the l~~itiu~te children, legitimnto 

O.SC\..:ndcu.1ts 1 illegitia8.tc childrc:n. and the surviving 

spousea One im:nc:diately notic0s thr:it in .Article 536 

the It2lian lugislator uses the words "unz:i.._quota di 

ere di ta' ii, that is 'a sl:~0_I'O of tho in.hori tanc er a In~fact, 

Grcdi tn' sol va 1' ipot 2si dell' j.\.::."t a 5<10· 1 
( casf3. 14 

dicembr0 1944, n. 481, Foro ita, Repa 1943-45, vocc 

:3uccess .J.. on0, .i.-1. 6 :n . 1'..rt iclo 5LlO rof 2rs to tbc usuf\'uct 

of' the surviving sp ouso ,, :10 nee or-dic;g to the .i Co die e 

Civile Annots.to con lo Giurisprudc:J:1?J. c'L:;llo. Corte Costi-

(1) is a 10gat0ea It is hc.:ld thctt "Il conju/.:'.~c; ~3U[J(?I'Stitc: 

e' un 10gn.ta.rio c:x 18(".;c con usufrutto diffuso pro quota 

i3U tutto il compendio crcdit2rio G sui tutti i singoli 

beni che nt:~ fo.nno psrt c :Ci .w n quan·~o non ,c;in stat o 

concentn'.cto .::iu bt:.mi det(')rmino.ti o sodisfn.tto o corn:.::mt,2to 11
0. 

In tho I culian juridical ;3y;:<t eu the me.in ::;uidclinc:; 

on which succession occurs is th2 0ill .of the ,duccasad 

(1) A. Torrente, Ga poscntoro, C. Ruperto: po 3300 
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wluch l:3 consid2red cs the C:Z'ircssion of' hume,n volition 

v1hich 11 10. succession0 Jegittimo. 11 hc~.s the; fLmction of 

supplementing the will where this is lacking. This 

11 nocessr~ry" 13ucc::ssion limits nnd Cr)rrects the tests.-

mentnry volition in 3S much oa it puts a limitation on 

the power of disposing mortis causa but it does not 

imply a title over the property. Theroforo, the lcgitti-

LJ.f'.ry doc;s not participate in th«.: co--ovmcrship of the 

inheritance (2). one case d0cid2d by the Corte di 

Cassetzio.ne (11 me.r;:;o 1966, n. 699, Giur. it., 19'.36, 

I, 1, 1<1•9? o <)ilt.:i .,,..,._,,),-_.r.,+c•uc 
...... '-....J~ c ............ t ..!~\..~l"--'l1.V'.J cssd.' 11 dicombre 1971, n • 

:J6os 0 ~ ust v I u-L o civ. M<c<.SS. 1971, l 7 ) ~· -'- a ·t " d ·c'- 11 ·., "(-:::> (., '-' -- c , the 

decuius. L:.iS distributed b,y way o:f testam.::ntar,y dispositio:::is, 

whether b~r uni v-crsa1 or singu '_o.r ti ~.le, of ecll his pro-

perty, the 10gittiElC\ry does n0t ~10.rticip'"'t~ i:J Uk: co·-

m"Jnership of tho inheritanc\; ( 1'corm:mnione crodito.ri:_;:') 

by the simpl,3 fact of the op,_;nin.~:; of' ;3uccossion, boco.u.se 

he hus not been colled into the succession, and the dis-

positions, r.oven thou:;h iL:ipinc;ing on the reserve;d portion, 

rc;mo.in VLJ.lid until ~Juch time ;J.1:3 they ::01";3 Lapu :n.:::d by th·J 

action u:f nbo.t•.:::;nc:nt. Tl1e logittia~--'.Y, Lltl.til the action 

has been 2xho.ust ed, can nuithe:r r·.::oli se his ri.sht on the 

(2) Codice Civile Annotato, p. 337. 
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remaining property, nor d0..)JDDnd a portion of the so.me 

prop11rt.yo Thus, it cnn be s::u1, ~1t the very outset 

thnt the n<.:J.ture of this irwtitute in ItCJ.lir;n lavv is thnt 

of aportio her2ditc/cis" a 

In Ror:ian L<,1,1, in th.::; :;re-JustinLm pe:riod, the 

nmount o:f le:gitim du~; to dc~Jc;.:;n.dnnts WGS fixed by law 

at & quart 0r of the deconsed' s estate a The ItalL:m. 

Code of 1835 gdopted the sw,10 syutc::1, but the l'.J·~2 CoJ0 

now st at '.~s trL:~t one·--hc~lf of the patrimony of' the par2nt 

is reserved in favour of the legitimate child if there 

is only one child, and two-thirds if there are more than 

one - '1 rt 5- (.) '? ( ')) 17:.... 0 u ~J I) Infnct, in Mnltese La'N tb2 portion 

is of on.1.::-third or ono--llo.lf pa:rt of the dec<Ju3ud 1 3 pro--

pcrty dc:pc~ndir15 on. wheth<;r tlle chil\ 2 1:.:n aro four or r:10reo 

A~ais, ~n Art. 538 of the Italion C~v 1 Code the 

lOPjtim l
0

D ~~·vour n? G°C~11Ci.~n~to 0 " ... _ - -L c. ,_, ~'~ c ... ,.:J \_; - <....t.lJ, 0 ' 

children, is of one-third of the pz:ct rii:ion,y a i Cl __ o 

similar to Section 556 of the Maltese Civil Code. 

AE3 rer:;urds the nature o:f th.:; right of 1-:~git im 

Vittorio Polacco in his book 11 Dell2 :Succ\:;sr..:iioni" (/L) 

(3) Tlle Italian Civil Code: Translr::tt,:.::d by l'I· Betramo, 

G. Longo, J.l'':. 1,12rrymnn, p. 153. 

(4) Vol. 1,(1928), Po 23~-235. 
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states: 

11 NG1 diri tt O C0·:1Ul1G Eli Dgi tava la que;r:;tions ,SG lo. 

legittimo avGssc: n[lturo. di quota bono2um chc non 

attribuisce carnttere d8 ercde al legittimario avonte 

vera quota di ereditn'. '3•:;condo il diritto Justinie<nco 

p3rc pi u fondat n la tJrLa'.', opirn one, Clo.ndc dori va, fra 

1 1 oltro, ln c•J"~soquenza che l' obblii_so di rispctt2rln si 

consid0ri ~3olo CJlL<"~.ntivmnente e non qu2.lit~' :,ivo.ncrrto. 

Esplicita ncl senso ch2 lo l~gittima non fosso quota 

crt~ditari:::. era la citntEt 10;;gs toscnna d(jl 15 novcmbre 

181 " ( ,- t " " ' 1 1 l . ' J • ) ~ Art 17 so-to il Tl~o~o d0l a ~a31~cima bcn.clw' 

r>or v . ..;ri to.' non tutti ne o.pplica:::hC i c orollz:.'lri. I 

codici italiani preesistunti al noL~ro non decidevnno 

;.Ji le 

(Art. 649) e nell'nJ.bertino (Art. 725) che la legittima 

c' dovuta in jJicnc proprict0', lllt\ ll.'.)ll. Gr8. detto n qual 

titolo, com2 f~ invecc, G nel ssnso diamcntr~lmento 

oppost& 1=.:lle legge toscana, l'!~rt. 8013 d2l nostro Cadice 

(thRt i:3, the 186£) Itz:-cli:m Civil Code) il quale non :Ji 

nccontcnta di dire che essa c' dovut~ in piena proprieta', 

me cornmincia dall 1 :-z:fferr:inrc che 11 l2t porzion.G L:::c;ittirn.D. l"3 1 

quota di 2redi tn' n. Il cho e' p ::r:fctts.1;wnt c c on3e.ntanoo 
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al c~J.rattc::re di 2ssegno.zione 1G{so.le di unn quotn po.rte 

del po.tri1~10nio 11 
0 

From the nature of th«::3 l:::;gitim being i 1portio. 

heredi t 8t is 0 deri VG m;::::ny c onsequen CC:}S arr10ngst \1.hich 

are that the descendant with a right to a legitim must 

follow the rules of collation snd imputation and the 

lc:;gittimary is the p1:::rson oblig,;d to pay o:ff ii pro rata 11 

tLe dobts of the estatoo This is one of the mo:3t obvious 

differ·::nces bet,:Jec11. I~Dlio.n cn.d vraltese luw beccu•'3e under 

of the estate but it is only the heirs who h2ve to b2ar 

sucll a~ebtso 

wns u ri.~~Lt of succession by tmivc:r':lCtl ti tlo - the 

dece8 .. sod could only JU113ti tute the person 8 1:ititli:;c1 to tlrn 

lecitim as his heir or disinhe~it 
. . 

him e:;:p re s c.::ly; 2e:cun, 

since by t lavv of' Justu1ian chilch».::n could no long<:.r 

be excludsd or disinh0rited without o lawful cause, the 

te.:3to.tor could not but institutG them a:3 his heirs c~t 

least in rc3pect of the lo. tim. This system was 

followed by the 1865 Italian Civil Co·~G wherein 

llrto 808 sto.ted: 

"La porzione l\::gittimo e 1 quote. di ereditn·': c~ssa 
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e' dovuta ai figli, di.scendcmti o ascendanti in pl<.::na 

propr1eta 1
, e senza ch0 il tcstatore possa imporvi 

nlcun pe~"'lo o Ct.Jndizionon o. 

Under our lnw, on t c<)11trary, the lc~;itim is 

a "po.rs bonorum11 tmd i.s, infact, DS hem cilrsn.dy bcsn 

pert,y of the duceaaGd which is saved by ·to ·01 cc;)· 0 0 {) I:../ . 0 

s rogcrds th2 portion due to the surviving 

spouse the prt:::vo.1.lin2; opi:::tion i :J thnt it is :ip.Ts 

heroditutis 11
0 Article 540 of the 1942 Code stctes: 

;'A :f21vore dGl coni:1ga G' ris•Jrvato l 1 uau.frutto 

di duo terzi dol patrimonio dell'nltro coniuge 

Th<.~ text-writer 1':.nco.nio cicu c:itnt<J,s tt.:~t: 

il coniug2, in quanto chiam~to in una quota 

d 'usufrut to, non .sia da con:3i ders.rsi coI.~~ _ legotario 

dovendo piutto.sto applicarsi le norm:.} proprio della 

vocozione ereditarino Ag~iungiamo a qunnto Dllorn 

0 SS UI'V(JJ:lLlO, 

1 '' rra·t'· <.-. '"l
0 

O l.- " J, ·i nUJ1 ··;· l, c_, r·· l PU 0 a" l, ·r it+ 0 I'l 0 'l \..:: • .:;c c.1 .. L ' Lt . ...i... • t...i c~ c~ _, ·'- v _ ~· 

dovrebbe e:3sc0r Lntta ~1011 e fornc proscritte per 1' :::;r10dc, 

e ri chiodore bbc o meno 1 'o.t to :=icri t to 1,) transcri zi one 

(5) Stenciled Notes: prof~ Go carunnn, Po 1,000. 
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secondo che nell'osse ereditario figursssero o msno beni 

irnJo.obili o ad es«sl n1rnimilotL O;:snun V(de quanto cio' 

sarebbe incongruo, e quant& incertezza ne deriverabbe 

per i terzi circa lo sussistenza o meno dol diritto renle 

d'usufrutto del coniuge. E ci pare debbQ opplicarsi 

one he al coniuge non norrJD pc;r cui il lcc;i tt iriF)rio che 

chicdn la riduzione di donazioni o 

coeredi debbo accertQre con b0neficio d'inventario 

( A T't'- !'):',.c1 ) 'ii ( P, ) ..1.i- o '-·v :i: v o 

Polacco continues to st~te thnt this usufruct is 

not lost by the surviving spouse on reraarriage, sxccpt 

in c,_,se of' a vlido•a rumo.rrying :):::fore the expirntion of 

on thG survivinc; ,spouse by title o:f succc?ssion ::'t~1d that 

such spouse conti~ues to ~nJDY it oven cfter th2 childr2n 

In TE?tltc:se lnw tll.e portion rese.cved in fnvour of 

the surviving sponse i.:i nlvvayD lost on rem~rriagG. 

As for illegitimate children the Itnlion Civil Code 

(6) SucCGSSione u~gittimn E dei Lo,~;ittimari, p. 1170 

( 7) Delle succ es:Ji oni - Volo I. ( 1928) , pages ~~39-40. 
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in Art o 539 reserve;:; in tJ.12ir fnvour when they o.ro 

ecknovvl0dg0d ono-third o~f the pnt J.."imony o:f the ;;,·:,rent 

ii' b0 leaves only one nst LLC'C.l c l·1ild, or one-h::::lli' if' tric::re 

ore mor0 than one n0turnl child. 

Thcrr:,for.;, this ri/j:ht oi' the illr.::c:itimate children 

together with the other reserved portions nbovem2ntioned, 

howev1.::r in c:::~se of illcgi t imr<t e cJ 1.ildrcn, the 

le,c_• .. itimnte cl.1.i_la'~Ar1 c"1~ ·1J~y tb~~ o:f~ i'n c~ 0 h or i·r~ ~ ~ Cl J. • G., .. J.'=:l"- ..L .• <.\,.) ' · . .L 

i 11rY• o v··:ih ·l '·' ·,)"'OD ::; r,-1--y "oTt "'· i· n ·C) " -- ... .l L.~li.J.1- ~ L .L .t l,.. V \..J l.- Cc. l c;(_.r., in the inheritance, upon 

FRli.NC!.I; 

Under :Fr0nch Lsvv· the ri :ht ro~H;1'v1.;d in favour of 

cc:rtnin relc."'ctives arG termed :isucce:-rnion 0. 1 1 1 ,3n.contrG 

du testt.:tm>.mt'', t .'t i.s, succession ng:-:in;:;t tho will. 

According to tho Frz.;nch Civil Code there nre three cecte-

gories of re3erved portions and these nre, firstly the 

portion reserved for 10 "timate descendants, secondly 

that ruservod for illegitim2te descendLnts nnd thirdly 

tho ):JOrtio.rl due to lp•:iti 1·-+9, i""'C"ndc··,n·ts Qnn h,:~.L·nr:> 
... - .J •• :' ..J ·' - V _.\. \...) \_., -L-.. ' O' ·- V - V '-.J 

imm:;diotoly notices tllct in F:cocl1 Lavi, contrr.ry to ou:e 

law, thG qu~··i···i··10 °rJou~ 0 1·1~s~ no •~ .J... V \; J.. <':::> 1::J, \°.:) G , (. I • right to 2 r0s0rved 

portion: 
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0 0 0 la presence du conjoint, 11 

encore en droit modcrnc~ U:_n rcservnte.ire 0 o 0 ° (8) o 

~he reason giv0n for such an exblusion is thst since 

the mnrried couple have a community o:f property it is 

deemed thnt the surviv1n3 spouse who has his or hor 

sh:1re of' such cormnunity i3 3Llf::Cieiently so.ti,sfied 

In F'r,_mch lD.w the nc:~ture of· these resc:rvod portions 

is of "portio hereditatis 11 and LG Balle expressly Gt':ttes: 

"lo reserve ;:;odePne '"' 1 1 cLce1::.ple de 1:1 :C'cscrve 

contumiere et 2' lci diffcr(mcc de_ la legit ime, ne conf2re 

122s au rei3\..:rvat_aire un droi t diotinct de celui d' heriticr 

reso:.:'ve i.s ecui val,~ct to the institution of Qn heir 2nd 

the same author ndds: 

111es Articles 913 et 915 indiquei.1t incidt:3ill!jGilt que 

lG p0rte de resc;rve est W'lE-; parte do la succession, done 

une porte hereditaire; pour etre reservataire, il faut 

et re rwri tier 0 0," 0 Article 917 i,s ov2n more specific 

becnuse it subordinc1tc:=.1 th0 Dtet11::.i l r::;gi t t iro.ary to 

that of nn heir and that it is only in exc0ption2l cases 

(8) Cours :Je Droit Civil, Licence 4(3 annee (196,5/G6), 
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th<::.t such persons hc~VG an opt iono Article 91? lc,ys 

down: 

"Si lo dispo~:ciition per oct(:: entro vifs ou pDr 

tcstnmGnt est d 1 un usuf'ruit on d'une rente vi~~ere dont 

la valeur excede ln quotitc disponible, les hcritiers au 

proi'i t de3 quels 12, loi fui t une re.serv-8, nuront 1 1 option, 

ou d' oxocuter cette dis;)O:Jition, ou de ft1.irc l' abtlndon 

de ln propriete de la. quotite disponiblc" o ~L'his ,_\1"ticle 

is oquivalent to ot.1r )ection ,)58(1) which dc:·:ls with the 

.:;nutio ,Socinii vcd C'ic'1Uldensiso 

inheritance, mnkcs it impossible for the 12gittimaries 

to renounce the inheritnnce and pl"C::c'llH've their· reserved 

portiono Tllis is becn.u.se thG lc:c;itt imn:r>y is considered 

as an h·)ir (9)o The position here is diametrically 

opposed to the situution obtaining in Mo.ltZL where it is 

institutud inn will, to ren,)u.nce the inhe:!:it~1nco nnd 

Toulliar (p. 45 pnrao 108) clGarly defines the 

(9) Diritto Civilc: Fr~ncese, n l3 i''f ·11 oullic~r (1853) v 0 - 0 _,_ 0 J_ ' 
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nature of these reserv,:;d portions in the follo1vin,,z terms: 

"E' dunque una massu.12 c e:rtn chE"o la riserva e' 

una porzione eredit2ria, e che il diritto alln riserva 

e' un dirit to ercdi t2rio, un diri t to n11.nesso allo. 

l ·t a· a 11 qua i a' i ere e o 

As rr:;gards the r::cscendo.nt s the question ci.rises 

whether th.ey have e re~rnrvc;cl portion ·vifhc.:m t.h.c:y are not 

called to pe.rticipcite in the inhcritsnceo This :Joubt 

nrises because when est&blishing the portion due to 

c,scendnnt,s in gcne:cc.l nrticle 91':: doe,s n·Jt exclude 

asc .. :mdc.nts when the decuiL1s h::.1s b.cothGrs ,J.nd .sist-:::rs or 

thei~ descendontso Ho~cvcr, these nscc~dants ore 

a;Jcendo.nti, pervcran~rn loro nell' DJ.. line con cui lr:. J.,:::gge 

li chiamo. a succedorGo 

cosu se essi non so.no chiamnti n .succed0re Questo 

pru1cipio si ·JEJtonde [U1cho ~..,. ,li a.scendenti del primo 

grado. In fntti, i genitori non hanno nlcuna risarva su' 

beni dei loro figli quando cost oro l<:<scL-:no di;3ccmdenti 

p13rche' nlloro. i ;:;enitori non ;3on.o cbi0.m2.ti a t3ucccdere 11 

(Toullier, Po 48, parno 114), that is, nsccnd2nts must 

be in th2 position of heirs in order to take the r2served 

po 2tion. 
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According to ,\rticle 913(2) o:f the F'rench Code 

·Nhich wns introduced by a law dcted ~~5th Niarch, 1896 

the law w:~s broueht i:·1to lino with jurisprudenceo Before 

illegitimnte children but the courts tended to reg2rd 

1 l . ld h . suc1 c~i ren ns ov1ng a ri;:ht to n reserved portion. 

ledged D.rc entitled to ~; portion of whnt th::.;y would have 

to.ken h>',•d tt.!GY 1l·):c!e'n l er,,1' t1· mr:.t•:. "- ... _ - <::..~ l .J,---. \,_.. 0 rha portion is calcu-

lntdd by taking into account the proportion between the 

portion due to n naturol child in caJe of intestate 

succr.::s0ion Z:»nd the,t v1hich he would have:: received in a 

simil&r case hod he been legitimate (10). 

rJEFU.lJ~I'TY ----

Lik8 IilOi-Jt other lnws, Gc~rrne?c.n l:"-1:1 provides thst cer-

tain near relatives of the testator are entitled to receive 

from the heirs cert2in benefits, if thoy h2vo not been 

Rppo1nteJ 2s h0irs themselvos. Therefore, one immcdintely 

noticl:jS that their ri;o::;ht is not o:f tlJ.e nr~ture of 11 pnrs 

here di ts.t is 11 o s it is th:_; heirs v1ho ::tre o bligcd, at l'~'N 

to meet the bonefits reserved by law, to nonr relatives. 

bp,ve not 

(10) The Frcncli civil Code - Henry (]nchc 
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been nppoiTted hoirso 

other cont in en toJ_ L ws . th I- I-" J.n _ Ct\, -.... ne relat i 'Tes 

passed over in the testator's will do not themselves 

become heirs acninst the will of the testator. Unlike 

French, .siviss and Itnlin~l. Lrl\:'1, ·'\:rrann lniN does not 

prevent t~ e testator fro:m disposine by will of hi;3 

and spouse: ,Jf the testC1.tor·, provided thc.;y would be 

ir1t ostnte successors had not the testator made n will 

exclud 

Pflichtteil (compulsory portion), if in consequence 

of the testeitor's -..;ill they ,~re 0::xclud :Crom pa.rtic_ipn-

in-c:; in tl:ie mcces:Jion (11). Thore rore, the r1nturc o:f the 

nnturo c~ ~ right of 

cr-.;dit in fc."\vour o:: the d12sccndantr3, pnrent.3 ··Dd survi-

f'sct, the 11 Pflicht teil 11 :i_s ~~' to deff1Dnd :from the 

heir or heirs thG p1:;.yment of a sum r)f' D,on';y cqu::cl to 

one-hnlf of what WOQld have been the intestnt8 shore 

succossion of the testutor (<3 ct1.on 2:Jo3(1) of the:; 

(11) Mar:rno.l of ')J.cmrm ux .. 1 ··· Cohn, 'Iol. 1, p. 282, 
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Germcm Civil Code). 

Therefore, this riGht g1vGs no direct o.~articpntion u 

in any of the assets formin3 part of the estate, in other 

words, it is not in the n2ture of pars bonoru1u as is 

the case in IVInltese law. The one f;ntitled to this right 

cnn merE::ly demand tha.t tho heirs pe.y him or hc::r n. sum 

of money. This i~3 consequently one~ of' the debts ··1hich 

the h' -i r hn ~:; t o m o et . 

Dec>ccmdcmts h;~ve a ri 15ht to a compul3ory portion 

to the extent only to vJ)1ich they '>iOuld hove been entitled 

to succeed "eb int2f:itnto 11 to the estate. 'Jhere th.Gre 

is no sucJ.l title thc~ce is no right to a compul,so port io:::L 

If n party is entitled to n compulsory portion 

but is appointed heir to a portion Nbich is sm~llcr 

than one-half of' his or Leir intestcd:e snare, h:.:; is 

entitled to r:1 r:orn·,-)··1l""OT'" 1·,ort1' nn o•<:' :""n :' __ 1.,..._.ount _; -'·-£ L-- \_, ·-,/ .;·"' J _.._.L ....... -·. ".J.-: ...... suff'ici:.:mt 

to make up the di:.fj~erence (Section r2305 Gc:rm~cm Civil 

Code). Also, the coJe protects n person entitled to a 

cornpulsor,y 1Jortion who hcs '.Je•.:m ,,;_ppointed c~s heir but 

whose 3harc io burdeilcd with restrictions (Section 2306). 

The cor:ipulsory ))lE'tio.r1 i;3 cslcul::~tocl accordin .. ~ to 

the vnlu1? of tJ-12 ostatc 0>.t the tine of the te;-3t2.tor 1 s 

d n·" ·-1, ( ,..,,, ..,-i- · nn 23-11) ...:;;(,1_, ... J. ,')t.:.C..v.Lu · o Accordin3 to Section 2317(2) the 
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compulscry portion cnn be trm13ferred both inter vi vo;::: 

and by way of' succ2ssiono Tbi:-:3 pr.1-nciplo is not ·:·o be 

f'ound in M<.1ltcse law becau _;e 1Nith thG exception of' 

marriage contr(1ct s in •:11:.ich st ipuL::tions on 1"'ut ure 

successions arc p~r~itted, the lec1t1m in Msltese lcm 

is nlvmys dw:; at the opening of succ2sf:nOno Perh~ps 

a si1;1ilnri ty can be drnwn from t!.-.12 fact that ul though 

the 1 egitim in our low ca1not be t rern3ferred during 

the testntor 1 s lifcti;:r10 yc;t tb2 law itself in section 

6 5 r7 ( Ll. ) "'+ ... , ·t '~ ::• t }" ,.-, + t. ;.I: \J v (_.\ t..::: ;::J J.-~l v 11 Tl10 p.::::rson to \v'hora the legitirn is 

duo shall impute to it all such t~ings ns 

receiv0d from the testntor 11 
0 0 0 0 Hov.rever, since 

Gorrn:.::n law lool:::s ::t the 'Nhole question from the; point 

of' viG'iV of a sort of le{;nl poym.::::nt, such p:-::ym21.1t is 

AU3TRIL 

Tlie Auatricn Civil CoiJe (12) in Article 762 under 

the title of HNcces:.1ery heirs 11
, states Uut: 

!!The testator i0 obliged to provide in his last 

disposition for his children or, 
". 
in cnse there are no 

' 'i ·· crn aren, J:us pnrent s" o The :follo a.rt ic.l e definc:;,3 

Bncck, p~gcs 141-70 
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the words 'children' as including Dclso the grandchildren 

Dnd the groc:,t-grandchildren, .'md 1 p0.ronts 1 2s inclusive 

oi all the grand~po.rent s c Furthermore, thiL=i Article 

763 also adds: 

"There is no c~istinction in this regard. botwoon 

1 C:)gi t im:::.t G ru--1d provided a defined 

ri,:;ht o:f intestnte succc;ssion exists on b0hrlf of 

such pc;r;:o ons n 0 

it CCI.cl be 130011 nt the very outsGt that 

those hnvine a ri2,'ht to the con:rpulsory portion (Pflich-

t -~ coi' 1) ··r'-' -I- ]-.p V l,:; 1._.1. IC l,, ... J. _, 

children Dnd th2 oscondnnts, and thare is no moati m 

whc.tsoevt)r oi' n portion pertninin:::; to the survJ_ving 

spouseo As o. rw·:tt,,;r of f·Jct r2fc;r.mcc to the su.rviving 

spouse is on.y m2de in the lnst article 796 which spec1-

fically stat 0s tlv~t: 

:iA spouse is not entitled to a compulsory 1:-iortion, 

but as long as h...:: or she: doos .:wt ruunrry hG or she is 

cmtitlod to c. decent support, unl2ss this support is 

providud by his or her int..:::3tate portion or by Ctncith(;r 

rnodc of mointenan~e sc;t :.forth in an agr0omon t or 8. 

L:rnt will :i 
0 0 0 0 

to the compulsory portion are call•.Jd vvith respect 
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thc:rot o, the 'noccsm:iry heirs' o Moroov,:;r, the.so rc.:lc.-

tivcs nre ontitled to o 'pnrt of the inheritance'. 

This c.11 go et'\ to shovv tlrt in Aus trL'<n L~w, the n:--,turc: 

of their ruscrvcd portion is tL.t of 'pnrs herodit3tis' 

becn.u sc the 1 nr:,nc.•Q""'il"'Y h"l
0

:C<'
1 ·Y<>t V1-- \...J\..J~--., -~'-' L) ~:::>..,. their portion of 

logitim from the inheri c.nc.:.; nnd do not hc•,vc .-::. I'i(;ht to 

n portion of the property of the deconscd, ns is the 

Furthermore, nrticlc 77ll, entitled "Hovv the: com··-

pulsory portion shc-..11 bG left 11 , conveys this id ;l. cvGn 

f'urth.c;r when it stat0s thut: 

11 The compulsory portion riK:c,y be 1·2f't in the ::: oi:·n:, o:f n 

it .ss tb .. c:: compulsory portion, but i·L.; mucit rcr:i:-.ir1 ;,;n.tirely 

f'ree for the neoesserry llcir·". Tlwrc:fore, t.11e Austrio.n 

Civil Co~e even ~oes so f'~r cs to call the lo ttim2ry R 

' !1 G C ::J [-3 3,~·:·.I"Y :for doubt ''"\bO Lrt 

the renl n.:1t ure o:f the J:'ieht 1Yf l<:~i t im which unc1ou.bt c:dly 

Moreover this letter rticlo holds the ssme rule 

,·.~o Mnltc:se :_,~·w that the reserved portion i,s due in full 

11 Eve:::y limiti:nr: condition or 

oncumbrC1nc 0 u;t)on i··t l '" ir1v··li· r'.) :i (D·"ul L ·,·:i,""·ck J. .. 1.)) '-' . - D - : I. ..l o o o J. •..... o _ _,c t C.. _ . ? ...._ 1-.J o 
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~ .. "11 . ''· ' '"'!''3 . ·t . t ...,t r' ·tl r.t ~ 'J c~ c• F .l.Il . .-. y, lll Ll.I"'C o r b , i is S , Get 1... .d. ..:Lo8 

the lk;reditr~ry or compul.';ory pcn·tion due to ::.~ noces:cmry 

heir hns not beon completely 2llot·ted to him1 both the 

appointed heirs and thcl legatees roust contribute pro-

portionnt~ly to its complGte dischnrce. 

SCOTL:J.JD 

According to Scottish L>w one of the bre:J:tches o:f 

successioa concerns the L;c.;nl right,s con:C\::rri.~d OD cert;.::-.in 

survivors by low independently of the wishes of the 

deceased, but, in this s~;hcre, heri tnble nnd 111_ov8bl1:) pro-

pGrty l1:J.ve to be c on,sider(:;d scpt:tr.J.t ely. 1rhus, a Len:it in 

richt o:f children nnd more 

remote i13sue to ·'.'c ch:.~re in D decc;aaed pC!rent' s move:.::-.ble 

estnte - but not heritable securities (13) or real burdens 

l ~ (l') t . ' ., 1 " 'l ' ' on _anG 4 • r- is exigio_e Irom t~e es~n~e 
in turn and it does not r.iat t er vvhi eh 

of e;J.ch parent 

pc:rent prc;ch.;ceases the other . (15). The cl:-:iim is o:f 1/3 

of the whole :freG movcble estnte o:f the decensed if there 

is P-L:10 f\ surviv .liJ.(?; spouse clnirnin,g 11 jus relicnte vel 

relicti 11 , DI' to if there is no surviving spouse or 

(13) Titles to Land Consolidntion (Sc.) ~et, 186G, 3.2170 

nonvey~1,ni"·1~ ( 0 " ) •c·t v .... · ~ c~ .... \...- .f b 1::-)v o ll ' 

(15) 11 Principles of Scottish privo.t2 Lm.;~' "Vol. 2, 
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or the obligntion hns nlrcady .~cen dischnrgad. 

A':;c ording to the P:cincip1 es ,)-:;_"' Scotti ,sh Pri vo.t e 

Lew (p. 1754), 11 t_;··e cln.im is a debt due ':,j~ the Gntire 

free movables o.nd not 2 burden on any part theredf 

more thz_m on any oth:::r (J':fl.:-,cdougal v. Wilson, 18.58, 20 

D ,~ 50) 1 -L 
o 0 o , OU L is postponed to the doccascd parent's 

deD.th, to de~>.th-bed, ~fn.rwral nnd cxr2cutry expen:3es &nd, 

in case of total or nartiAl intestncy, to the clQim of 

the surviving spouse". 

Therefore, it is clenr that the no.ture of the right of 

crcdi t in Sc o·tti sh lDw ,)O.rtcJ::es of & ri::;ht oi' credit -

a· debt due by the entire free movables - which clnim is 

sect L;fied :;,ft :Jr the debts just rrrenti oned· h11vc;, been. phid 

off. Infact, one hGving a right to the legitim is not 

entitled to demnnd any pcrticular p.:-:-,j:ot of the d2ceo.sed's 

movables in satisfaction of his c'lri.im. Therefore, the 

nature of this right is definitely not that of "pc.rs 

L.wnorum". As o. mn.ttcr of fnct, in .Scottish law, the 

movnble e13tate o:f the decccsc::d is called tlrn ':fund' 

which expression when considered L1 .combination ni th 

the fact thot the estate, on the deceased's death, 

passes into the hands and is ndminist ered by nn exc;:cut or 

who is responsible to settle all debts including the 
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le2;i t im, one cnnnot but conclude thnt the nat u:C'.~ of 

this right i 3 th~1.t of a ri~:;ht of credit. Thus, the 

vnlue of' the 'fund' ho.s to be c.scertai.nE?d at the time 

of dcnth. 

Enti tl '2d to clo.im the lo,gitim ar·e the childrcm 

of the deceased, whether legitimate, illegitimate (16), 

posthumous or adopted (17), 2nd the surviving spouse. 

Here, it must be point c.;d out thc.t the uElOuD.t which the 

surviving spouse is entitled to receive is pnynble from 

heritC'.ge '.'end movnbl·2s in proportio.,1 to ti«:; re,3pective 

8moill1ts of those pGrts of the intestate est~te. There-

f'ore, the portion due to tnis renltive is a debt on the 

inhcri tanct:~ and therefors the nat Ln~e of this portion is 

pointed out, the other portions due partake more of the 

nature of a richt of credit. 

{.16) Bef'ore the Le:.-vv Hcforn (Misc. Provo) (,Seo) Act, 

1968, S. 2,ille~itiunte children did not hove 

an eqLu:.l clnLo.. 

(17) succession (Sc.) Act, 1·;164, s. 23(1); ,-.na Dlso 

Law JiGforEJ. (Misc. Prov.) (Sc.) !1.ct, 1906, s. '5. 
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I:f those entitled are releted to the deceased in 

the same de.~;reo the division is 'per co.pitn', otherwise 

it is 'per st irpes' 0 St epcbildren hn, vo no cl.ciI.1° As 

this ri.~ht vests in the children (besides the surviving 

spouse) because they outlive thoir p11rent, 1 thc: J_X:<rent 

can neither deprive then of it nor even opportion it 

o.mong them 2.:_;ainst the equal distribution wLich the lavv 

enjioins" ( Et1cyclopaGdit.:t of the Lnws o:f Scotland, Volo 

9, Po 133, parao 305)0 

Again, in 11 Cairns Vo C's T'rSoll{I919,I S.L.T. 42) 

it was decided thnt &n heir at law who had been dis-

inherited was entitled to cloira the legitimo This 

principle, which is not in confornity v1ith the Malte.se 

provisions, only goes to ~1how th'.:'..t t~12 nature o:f the 

ScottJ.sh institute of 10gitiCT does not p~ .. L·c.__J;:e o:f 'peers 

hereditatis". However, this is not n reference to the 

surviving spouse. 

(Vol. 
the 

Moreover, the Enceclopaedic;, o:f the Laws o:f ScotLmd 

9 P 1 ·0 ,:i p""-"" 0 07) '"'t'"te 0 +h"t · 11 Tl1e ' o u:c, c.~..Lcto \_) 1-.") c.t · 1:.:1 v c~ • _ fund froi:i which 
legi ti11 is payable is 
t:he whole mov.:::cb1c estat2 ThiEJ proves :fu~c-ther 

that the lagitiu is n 6ebt and is duG to the claimant 

in cnsh, otherwise tlw vrnrd ''paynblen vvould not have 

been usedo Further~ore, the same text at para. 308 states: 
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"The etmount of tho fun.d from 1Nhich thG lep;itim is 

paynl)le o o o :i o 

The amount of· the le ·;itim is d2termirlGd by the 

value of the free illOVnble estate of the parent, to be 

ascert~ined at the Jote of his denth. The debts deducted 

before the legitiu is couputod include provisions to 

spouso "'nd chi 1drcm. by nntinuptial contro:,ct, funeral 

expenses, end the expenses o:C confirr.1Dtion. However, 

"the party ontitl0d ccnnot de1j12.nd 3 shnre of the 11 ips0 

corpora" of tho deceesed's estate (Encyclopo.edia, po 1:35 

parn. 309) - thus, it is not in the n~turo of 'pars 

bonorur1 1 • 

SPAIE 

The:; Spcu:iish Civil Code, under ~he hending 11 D8 lns 

legitimC'.s", >Jto.rts of:f with a definitiorL o;_ l.::::L~itim o.s 

a portion of those ~oods which the testator C'nnot dis-... ' . ..) 

po~:3e: "Logi tino. c;s L1 pore ion de bie11c;s d,:; quc:: e1 

testo..dor no puede dii3porJ.0r o. o ;i. ·up to thif:3 point one 

::ry conclude tho.t spanii::ih lf:Wv firs'rjlf provides for Q 

non-disposoble portion and on th0 surface it seems thnt 

the L::w reg:~,rds the; logitin as 11 pr:.rs bonorum11 becnuse 

of the 1:1ords i 1 porcion de bienes;1 
o Ho'Never, the st:rf'.le 

section adds: 11 • o o por hr~berlt reservcdo le Ley 
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o. det erE1inndos h(~rederos, llnmc,do s p or or3t o her2deros 

forzosos 11 (18) o This coes to sb;:,w t.hett .Spanish Lew 

lmdoubedl,';f looks ::t the legittino.rio;s in ~:1e lin.:ht o:f 

heirso 

Those nocesso.ry heirs a ,:e :f t !:-:iree c.dc.::s of 

relntionship: Thor0 0re firstly the legitimnto children 

nnd descendnnts; in their nbsence, the necossa~y heirs 

lnstly come the surviving spouse end illegitim2te child-

ren lmvfully .'.',cknowledgod (Modinu. r::nd l\iinro.non, Po 336, 

pnrao 807)o 

All ,such le,;ittinwrios ::i.re considc;rc~d as heirs o.nd 

tlie su2v:L ving spo L1St::,.. al tbou3h her sht:tr'-2 of the r0serve 

cnn be the usufruct of n portion, is nlsa considered 

en heiro 

The text-writers Medinn. and l\1o.rDnon renL:.rk th,~.t 

such usu:E:cuct invests the survi vin[": spou,s-::: n del 8etrr::c-c er 

de herederos 'sui genaris 1
, simil2r al ncreedor o 

legat;cu."i,o 'ex loge' 0 (t o: Moreover, it is also stated 

ttmt: nEl conyu.ge viudo t.•c:ne let cu::~lic1ad d2 Leredero 

forzoso con dcrechos hcreditarios que son independi0ntes 

(18) Leyes Civiles de Espana, Medina y Mnranon, Volo II 

(196~), Po 335, pnrao 806o 
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de su institucion coE10 heredero en el testnrwnto dGl 

cnuse.nte" o (19) 0 There is, therefore, no doubt th<>t even 

the surviving spouse is consi d 1.::rt.:;d o.s r.:~n heir '.)11.d thus 

tnk2s his or her portion as 'pars hereditntis'o 

Now, according to .Article 953 the heirs um assi,~::ri 

t:O the surviving ~:ipouse so~ne li:fe nnnuity or othGr 

income or capito.l in s.:-.•tis:fnctio.!1 of his or her usu-

:fruct nnd ur1til this is c1o.rw, all tbe property co;n-

prised in the estate will remain ~ffected in order to 

bcc.r the po.yrn.cnt of Ut3ufruct to which the surviving 

spouse l
. ,~ 

·;) 

~Che lec;iti;:mte children can scrtisf'y the portion 

due to the ill2git1~ate children in c~sh or in 

property of the estntc upon a j~st :nluotion. This 

seems to indicate thut nlthough nll legi~~im~ri2s are 

considered as heirs, the ri~hts of some of them nay 

be pe:id oi':f juEJt os though they Wic?re sinply rights 

POL.i~ND 

In thf3 Polish lCJ.W of succession, the 11 heredes 

necessarii 11 11re thr.:; descend(:'.;J.its, the surviving spouse 

;_-,nd the parents of the 'do cuius' - but only if thcJr 

(l\J) p. 336, pe:rci.. 807, footnote (3). 
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would inherit "ab intestnto 11 und-.;r the conditions pre-

vailing at the tine of the opening of succession. These 

rel tives have their E3hnres secured by lo.w (Art. 145). 

Zy,g,mw1t N.agorski, Sr. (20) sto.tes: 

r1 3uch o. successor triJ~ss e pest of the Gstate 

irrospGctive of whether the nae cuius 11 left n will or 

died intestate.. The portion secured by the 12w ( 'zn.c-

howok'), is equnl to one k~lf of the vnlue of whnt the 

heir v;ould hccve received 1 2,b int<::;st0to 1 (.\rt. 151)'1
• The 

wording of this provision is controdictory: the word 

iisuccessorr1 , which is hz.0re al;30 us2cl in.conJunction with 

n pnrt of the i;:1heritonce, seems to indicate thnt the 

pllrase which follows - "tnk'-'s <~. part o~f i.;11.1.; Gsto.te 

points to the nature of the right of legitim as being 

th:::t of' 'pars bonorurn. 11 • so, is the le~ittiCTary nn heir 

or not ? The so.r:1e ·vriter later st'::'tt13s th.3.t: 

distribution o:f the estate; he hc1s only a cl0ir:i. ag::nnst 

th1:; acutal heirs :for the payment of the vnlue of this 

secured portion 11
o 

(20) L&w in Easter Europe, Vol. V, p. 194. 
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Therefore, the nature of the riGht of le~itim in 

polish Civil Lmv pnrtnkGs nci tlw.r c)f 'po..r bonorum' 

(becnuse the :Lq:;i ttinnry does not pDrticioe .. te in the 

ostate 1 s distribution), nor of 'pars hereditatis' 

(because the legittisGr10s h2ve to direct their claim 

it is simply a ri8ht of crGdit (bGcnuse they cun claim 

poynent of the value of their rs3erved portion :fror:1 the 

heirs). 

The period allowGd to the logittim2ries to claim their 

r0sorvc is shorter them in .Maltef3e Law - in f:--ct, in 

fnct, in polisll ltcw the clair:1 expires five yc:;:rs f"rom 

the opening of tho succession or in the case of testa-

lllentary lrnirs 5 years from tb.e »!ut·-_icstion of the will 

(Art. 159). 

·phc,:; com)ulsory portion cannot bo linited or 

reduced by [)_ condition or time-linit, nor can it be 

charged .,-i-~h the po.yrh?.LJ.t of a bequest or i.m.ple:~.2nto.tion 

of c.n ord0r (Art o 155 parn. 1). This provit3ion finds 

.lL:.snin, in .Arto 52(1) t.he 11 persons cntitlr.;;d to 

e shc::..re .seci.:t:ced by lnw 11 , and t~·iese include in particular 
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of' the c;stete 11 , thus indic,-;;ting further th:J.t the noture 

of this institue in Polish Lav1 ;)Qrtnk2s of n sir1ple 

ri~ht of credit which pertains to the legitti8~ries 

cmd which they con exorcise within tbe period of fiv-.2 

. C Lii;C HOS LOV Lu.'<Ii:.. 

required to nllocste the value of sp2cific share of his 

(rntnte to cm'"'tain l13g. 1 heirs" ( 1 forced heirs') (21) o 

So, here, v,e i~ind tllDt thG tost2tor is obli.::;od by lDVl 

to lenvc D portion of the shares r)f his ·-~sts.tGo Thus, 

one re:-ilises thr"t the r•2::i crved portion, or rath::r, t · t 

doei:1 

not j.::i.rtal;:e 0£' t Lo n~1 t .. tre of' 'pr.~rs bonorw1 1 
-, but, 

juJginL_, only fror:~ the words "to ~\lloc:c.te the vcluc. of 

spsci::f:ic S.i.i .. rc::s 11
, the netur:: of this obligntory f;ho.rG 

in Czechoslovr-.k ltw see .. w to bu dor0 of D. ::::'ii~ht of credit. 

I-Iovv0vt:::r 1 the pJJ.J'f\SG 1 l1?i.:'./:l hGirs 1 (or 1 f'orc ;d J:1·::~_rs 1 ) is 

c:nout;h indic f:tion tJ·1D.t the logi ttfrwry ia con:idered 3S 

an h2ir nnd that, th:.;rcforu, thG no.tt1rs of tbe :i:i;;ht 
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Therefore, the nnture of this ri~ht in Czechoslovak 

V!h:·t hErn be,Jn atc:ted about ,t.he no.turc of the 

right oJ: the rese.eved portion in czocLosluvcJ;:: Lcw;r 2pplies 

nl ,so to RlELG.ni.'::tn Lmv o 

ENGLL.i'JD 

Lccordin'-; to :So Jenks nthore is now no insti.ti.1tion 

in En.r_:::lish lDW o.nt"\lo_;ou.,s to th2 r1egit ' und,Jr which 

R pnrt of the pro)crty of the t2st~tor is reserved, 

notwith~;t<mding aDy disposition of it by lns te,st:::i.;1c;nt, 

the dutf oJ: C'c testiJ.toI' to providc:d for hi,s fanily" (23) o 

the tc1:1tator's 

overr·iciLP: provisioiis fo:c relnti ves :?i ther on the b.Jsis 
c~ 

of a fix ,d 0ntitle1ient (:_·,~3 is the cc,;.J•2 in our l <'<T\f) c ( v. ~ or 

in th8 discretion of the caurto i
. Q 

-~ 

(22) J.\ Dl;,est o:C Engli~3h Civil J.IlW, Po 11520 
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the one ndopt ed by tlw Unit cd E:ingd:)r~1. 

Infnct, tlH; keynotes o:f tJ.1.0 ~:!a1 11ily Provision .Act, 

1963 are: 

(n) to :ive tho Courts a discretion; 

(b) to award illnintcnanco; 

(c) for spocifiud cwd insufficiently provided for 

(d) out 0f incooe. 

of nn opplicc,tion 2nd for this to succeed the :.~~pplic.'.:mt 

uu,st sctisfy the rc:;qui0ite co.;.iuitions. 

The wishes of the deceased ~re irrelevant, but thG 

o btninud fro c.. dat '::d 'v0'r2- t.in.'<: s ed by the dece3sed or 

froa the deceased 1 s or:l 2tateuents (25). 

Thoso entitled to ~ake nn npplication include the 

surviving spouse, tLe son or dnughter, cistrcsses, 

(2<1) The LLl'Jv of Success.ion, A.·~. MGllo rn, p. 201. 

(25) ae Borthwick, Bortimi v. Beouvnis, (1949) Ch.395. 
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if the ~)·.1rcnt dis.a on or i~ftcr 1 Jn-1uary 19'70, he c:.lso 

· hns q n1ocus :3tundi" .·(which i,s one oi the conditions 
·'·'.- . 

the npplico.nt k:is to ful~'ill i~1 his _npplicfltion) i:f he 
.. , 

is .illc;itiriate (:.26,) o 

. Hui..'1. tern:mce, in English L'.'cW, does not n00.n nere 
' 

sidered in L:·G ;li;;ht o:f prsvi·hJ.S naintencnce o=c tlrn 

- c.pplicnnt (27) o iyrm P2,r:cy, Jo i.n i::~e Inno, Inns v o ··. 

Cho· 57G, 

C\C1lc provi :3iun for the 1,·idovr o for irwtanc,::, n 
. ' 

L~bourer ·would, in .ordinciry circu_'lst:nces, bG an un-

v!l1r:.~re tb2 112gitin. h_as b1Jen 
l :: 

.::.bolished by st2,tutc,the Courts nono the leso rc/_;r:i;i:·d the 

so, h2re .the position 

is ,sinil<~·r to thc:t in :&-1.~lisb La;v with the• dii,'fercmc 

(26) '1"'5c) ··-; ·11 ·i-:i ::i l ~ 0 0 ~-~~oho 

f '~ -; .. ·- - -
(27) co. ' 

( ~) ~'- )· L l ~~' ee, Po ~-0 
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h2vG n right for thGir education and naintennnce from 

tn.G ss3ets of the i::;r3t.s.te b·.2ing ''e debt restiit~~ upon 

thG the r:12inb:::no.nce r::tllovrc.nce 

by ric.';ht, but it dcp._;nds on the court's di,·3cretion after 

an al)plic:'\tion b,y the rc;l~:ttive cor1cernedo Another di:f-

:ference i,s tb . .:1t 11herec~s tlw 

vision Ji_c t the surviv.ug SlJC1U:3G, 

descendants und ott"c.:;r de::'lcendn.nts, the "3outh ..".:.f'ricn.n 

provisions only dec:l \:i th tJ1e no.i.ntcnance of : .. ~inor 

childreno 

T-Iowever, both the 3n,;lish nnd SG 1_1th A:fric:·,n syst ens 

on this r12~tt •Jr result in n ri ·~ht of e:rodi t ,J.,~£rj_j_rnt the 

est2te of tho ~ecuius. 

nllowo.ncc:: b<-..:co::i2s rc~nlly a ri;_:,ht o:f creu.:.~ ,11hen the 

Courts approve of ito 
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