ON THE STATUS OF THE HOLY SEE
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ON September 20, 1870, woops of the King
of Italy, acting in defiance of an agreement
with France whereby Italy pledged to
France not to attack what was left of the
Pope’s territory — the Patrimony of St.
Peter — marched on Rome, and the city’s
walls and gates were battered by cannon.
Pius IX gave the order to capitulate and
Italy was at last united. But the refusal of
the Pope to admit the legitmacy of
the fait accompli, together with the con-
flicting opinions of a multitude of writers
on International Law and the Roman Ques-
tion, and the unique position of the Supreme
Pontiff, have given rise — in academic cir-
cles, if not in practice, = to considerable
confusion as to the status of the Holy See
in International Law,

First of all, what do we mean by the
Holy See’? The expression 'Holy See’ has
two different meanings: in its narrower
sense the Holy See means the office of
Supreme Pontiff; in his wider sense, how-
ever, it means the whole complex of Con-
gregations, Tribunals, Offices, Commis-
sions, etc,, through which the Supreme
Pontiff provides for the Government of the
Catholic Church (cf. canon 7 of the Code
of Canon Law). As regards the first of the
two meanings — and, strictly speaking, we
are only concerned with this first meaning
— we may say that if the Catholic Church
is a societas perfecta, the Holy See may
be considered a sovereign institution, be-
ing the supreme organ of the Church. In the
legal system of the Church the Holy See,
understood in this narrower sense, is con-
sidered 2 legal body by divine right (cf.
canon 100 para. 1 of the Code of Canon
Law).

This interpretation is valid for canon
law, and has been taught for cenruries by
the majority of theologians and Catholic
canonists. The problem which we wish to
examine here, however, is the position of

19

the Holy See in the intemnational legal
system, especially with regard to doctrine
and practice,

Prior to 1870 the situation in Intemna-
tional Law seemed quite clear. The Pope
was the temporal ruler of the Papal States;
in this respect he was an ordinary Prince
or King. But the Pope was also the spirit-
ual leader of all Catholics. He therefore
constituted in his person a personal union
of two different organs, the highest organs
of two different subjects of International
Law: the Papal States and the Holy See.
Even prior to 1870 the more important of
the two was the Holy See. It is clear that
Catholic States granted the privilege of
Deanship to the Papal Nuncios not because
of the political importance of the Papal
States, but because of the supreme spirit-
ual sovereignty of the Holy See.

Of these two persons in International
Law, the one, the Papal States, undoubt-
edly came to an end under the rules of
general international law by Italian con-
quest and subjugation in 1870. The Holy
See was thus deprived of territorial sov-
ereignty, although there is no lack of
writers who maintained that the Holy See’s
territorial sovereignty continued either de
jure ot de facto over the Vatican buildings.
At this point what the Italian legislators
and politicians did was to distinguish
sharply between the Pope’s prerogatives,
which they classified into two categories.
In the first they placed those rights which
he exercised as the civil ruler of the Papal
States. These rights, in united Italy, went
over to the House of Savoy. In the second
category they placed those rights which
accrued to the Sovereign Pontiff as the
supreme head of the Catholic Church.
These rights the Italians were fully pre-
pared to recognise and preserve, guaran-
teeing them, if necessary, by weaty with
other States. The Law (or Act) of Guaran-



tee tells us what these spiritual rights
were conceived to be: they included the
right of immunity, of inviolabiliry, and of
extra-territoriality, the right to have viola-
tions of these rights punished and the right
to exchange diplomatic representatives.
This Law of Guarantee did not, however,
and nor was it intended to, confer any in-
temational rights upon the Holy See. What
the lawmaker did in 1871 was to enact
legislation which constituted formal and
unequivocal recognition of preexisting
rights, The Law merely conformed domes-
tic legislation to a juridical situation that
Italian law could neither create nor abol-
ish. Hence the following comment of the
then Foreign Minister Emilio Visconu-
Venosta on Article 11, which deals with
the envoys accredited to the Holy See and
those sent by the Pope: ‘The law of May
13, in recognising the existence of a dip-
lomatic corps accredited to the Holy Facher
as well as the right to continue to dispatch
nuncios to the heads of other governments,
leaves . untouched the eminent position
which the public law of Europe has re-
cognised in the Pope, as far as the exer-
cise of his lofty spiritual mission is con-
cerned ... Our duty therefore is to make it
known to Europe that nothing has changed
in the position of the papacy, from the
viewpoint of public law, as far as his spi-
ritual authority is concerned ... The law
is nothing else ... than a formal and ex-
plicit recognition of the prerogatives and
honours that international law accords to
the papacy.’

Besides this recognition by Italy of the
international status of the Holy See, two
other factors militate against those who
maintain that the Holy See is not an inter-
national person. The first of these factors
is Canon Law itself. Canon 218 states:
Romanus Pontifex ... habet supremam et
plenam potestatem jurisdictionis in univer-
sam Ecclesiam ... Haec potestas est ...
a quavis bumana auctoritate independens.
The second factor is general customary in-
temational law, or the practice of States.
For even after 1870 the Holy See continued
to conclude concordats and continued, with

the consent of a majority of States, to ex-
ercise the active and passive rights of le-
gation. The legal position of its diplomatic
agents remained based on general interna-
tional law (not on the [talian Law of Guar-
antee, a municipal law enacted under an in-
ternational duty incumbent upon Italy).
Moreover, concordats were, as they still
are, negotiated and signed like any inter-
national treaty; they are concluded on the
basis of full equality (although some writers
deny this); they need ratification; they can
be modified only by common consent; their
norms become binding on individuals only
by their transformation into municipal law.
A number of these concordats have been
registered and published by the Secretariat
of the League of Nations. As the Holy See
is a person in general international law,
its capacity to conclude concordats is by
no means limited to Catholic States. One
may conclude by adding, in confirmation of
the above, the visits which heads of States,
even non-Catholic ones, paid to the Sup-
reme Pontiff as to a sovereign in the per-
tod between 1870 and 1929,

Pietro Esperon, one of the propounders
of the theory that the Holy See is not a per-
son in International Law, made the funda-
mental mistake of starting his thesis from
a theoretical hypothesis, such as the one
that only States can be subjects of Inter-
national Law, or from a gratuitous suppo-
sition that religious affairs could not pos-
sibly be concluded through the insauments
of the law of nations. This doctrinaire con-
struction is wholly rejected to-day.

The Lateran Treaty of 1929 in no way
changed the international position of the
Holy See. In fact, this treaty, which is un-
doubtedly (and is considered almost unan-
imously as such) an international treaty,
was negotiated by the Holy See in its qua-
lity of supreme organ of the Catholic
Church, and not of supreme organ of the
State of the Vatican City (which until then
did not exist). Besides in this treaty it is
stated that (Art. 2): ‘Italy recognises the
sovereignty of the Holy See in internation-
al affairs as an atwibute inherent in its
nature, in conformity with its tradition and



with the needs of its mission in the world.’
This provision, by which the sovereignty
of the Holy See in international affairs, in-
dependently of its possession of territory,
is implicitly affirmed by the Holy See and
explicitly recognised by the Italian State,
is in clear contrast to the two articles im-
mediately following, which recognise the
territorial sovereignty of the Holy See. For
the Lateran Treaty furthermore created the
State of the Vatican City, for which Italy
made a cession of territory. This State of
the Vatican City is a subject of Interna-
tional Law different from the Holy See. It
has become a member of the Universal
Postal Union. But whereas the Vatican
City has the legal position proper to any
State, it has also several particular char-
acteristics worth noting, some of which in-
fluence to a greater or lesser extent its
legal status.

In the first place, the State of the Vari-
can City has, in fact been, constituted not
to permit an orderly society of men in a
given territory, but to assure che liberty
and independence of the Holy See in the
spirimial government of the diocese of Rome
and of the Catholic Church in every part of
the world, and to constitute a visible sign
of such liberty and independence. Because
the State is constituted as a means and not
as an end, and therefore requires a special
connection with the Holy See, the Sovereign
of the State is of necessity the same per-
son as the visible head of the Catholic
Church and the persoanification of the Holy
See, that is to say, the Supreme Pontiff,
This particular type of connection has
been compared by some scholars to a real
union between two States, while others
compare it to a personal union, as some
authors had maintained also with regard to
the relationship between the Catholic
Church and the Papal States. The truth of
the matter is, however, that although we
are dealing with an organic union, it is
different from the various types of organic
unions between States as known in Inter-
national Law, for the Holy See is nota
State; and therefore what we can state
with some conviction is merely chat the
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constitution of the Vatican City is not au-
tonomous, but derived from the Holy See,
and that therefore the Vatican City is a
vassal State of the Holy See,

In accordance with the special nature of
such a State, the Vatican City has as-
sumed the position of a neutral State in
virtue of Article 24 of the Lateran Treaty.
Although such a position was, in the
above-mentioned article, recognised only
by Italy, this position has been recognised,
at least implicitly, by most other States.

All territory of the State of the Vatican
City is recorded among the historical sites
in the register kept by UNESCO of culwral
property accorded special protection by
Article 9 of the treaty for the protection of
cultural property in the case of armed con-
flict, signed in the Hague on 14 May, 1954.

Finally there are writers who believe
they have found a resemblance which is
more or less complete between the State of
the Vatican City (which, if it were so,
would not be a true State) and the seats of
intemnational organisations: that is, the
State would have the same function in re-
lation to the Holy See as the respective
seat would have for each organisation. It
has been argued that a parallel exists be-
tween the position of the State of the Va-
tican City with respect to Italy and the
position of the seat of the United Nations
with respect to the United States of Amer-
ica. However, aside from other considera-
tions, there is undeniably a substantial
difference, at least with regard to the fact
that Iraly does not have territorial sov-
ereignty in the State of the Vatican City.

The Holy See certainly is not eligible as
a member of the United Nations, because
under Article 4 of the Charter admission is
only open to States, which the Holy See is
not. The Vatican City would not be admit-
ted because it is not a sovereign State,
but a vassal State of the Holy See. But the
Holy See may participate in some activi-
ties of the United Nations and may also be
chosen as a mediator or arbiter, and can
be invited to international conferences.

To sum up we may state that at the pre-
sent time prevailing opinion recognises



the Holy See’s sovereignty in intemnational
affairs, and also considers as personified
in the Holy See the international subjecti-
vity of the Catholic Church, independently
from the territorial sovereignty which the
Holy See has over the territory of the Va-
tican City.
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