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PAR'r II. 

DONATIONS IN CONTEMPLATION OF MA.RR'IAGE. 

Donations in contemplation of marriage are those 
made in contemplation of a certain and determinate mar
riage but before such marriage, in favour of the futuro 
spouses or of one of them, or in favour of the ohildren 
to be born of their marriage (Sections 1890 and 1892). 
These donations are governed by a special set of rules, 
the applicability of which, however, requires the con
course of the following conditions:-

(i) The donations must be made in contemplation 
of marriage; 

(ii) The said marriage must .be certain and deter
minate, i.e. to be celebrated between two specified 
persons; 

(iii) The donation must be made before such marriage. 

Unless those conditions exist, the said rules are 
not applicable even though the donaM.on bas been made 
in contemplation of the marriage of the donce; except 
that the concurrence of the .said condition is immaterial 
to the applicability of certain rules relating to those 
special donations; thus the future celebration of the 
marriage is a 11 sine qua non" condition of any donation 
in contemplation of marriage if though such donation is 
not made in contemplation of a certain and determinate 
marriage; similarly, the . rules whereby the donor is 
bound to warrant the donec against eviction in donations 
made in contemplation of marriage and that such dona
tions cannot be revoked for ingratitude~ appear to apply 
to all donations in contemplation of marriage. 

Only donations made by a third party in favour of 
the future spouses or of one of thorn or of the children 
to be born of their marriage will be dealt with under 
this heading. And these dono.tions must be kept separate 
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donations, on the ground that a will only fa~1kcs effect 
on the death of the deceased whilst a donation has an 
inmiediato Gf'fect. This ord.or cannot bo invorted by the 
testator 9 since a donation is an irxiovocable contract., 

There is no priority of time ns between testamentary 
dispositions even if contained in two or more wills of 
a diffe:r~ent a.ate:; since they all talw affect on the c10ath 
of tho decec.wcd;i Consc::quently, all the tosts111ontary 
libePalj. ties are subject to abatement together.. 1:eho 
testatoI~ may::: howovo1~, establish the order in which such 
liberalities are to be abated because, by so doing, ho 
does not dcp1'"1i vc any of the heirs or legatees of a vostoc1 
right: ho is at liberty to make or not to make a dis
position in favour of the said persons and may, therefore, 
order that one or some of them should boar the onus of' 
reduction9 yrhenever necessary9 before the others. 

As to donations 9 the order is established by their 
:Pesp0ctivc dates: a donation takes effect as soon as it 
is concluded. and it transfm'ls the prOJ)erty in the thing 
given at that very moment fPom the dono1'l to the donee 
who acq_uires over the said thing an ilrircvocablo right. 
If the total or partial reduction of' tho last donation 
is sufficient to.~make Ul') or supplement the legitim or 
other portion.? no further i,...eductions are made; otht;r·wise 
as many reductions o.i,o eff'ected as are nocossar;y :for 
that. purpose. 

~i£a tE!me;rt.J2...f,_~.e.s.tan~~tar..JL_ d.=!:§1?.psi~. 

The abatement of these dispositions is total or 
partial according as to 1Nhethor they havo been me.de 
wholly or in part out of the non-disposable portton .. rrho 
provision of Section 687 foresees tho first c2.se: nwhc1,o 
the value of the donations exceeds, 01'"1 is eq_ual to, the 
disposable po11tion.9 all testamentar~r dispositions shall 
be inef:fectual". An exnmple will illustrate the rule: 
supposing the property left by will is worth ,£1.9 OOO or 
£500 and. tho value of the donc'1tions is .£2, OOO 01-'l £2, 500:.i 
tho estate, vrhen re-instated, 'v"Wuld amotmt in both cases 
to £3!) OOO, tl'lo logt tim d.ue to on only child would be 
£1, OOO~ :::md the disposable portion £2, OOO. In the first 
case the deceased would have exhausted the disposa1.ilo 
portion by means of donations c.'.nd could not, therefore,. 
make any testa:mentary dispositions; in the second qase 
the donations would not only be equal to but would ex
ceed tho dis:posablo portion. Tho provision of' Section 
687 would9 therof ore, be applicable to both cases, and 
all testamentary liberalities would. bo ineffectual. 

Page 1,.030./ 



AJIC .. - 1,030 -

Section 688 ~provides for the second case: uvrhoro 
the tcstamentar;;r dispositions o:x:cood oi thcr the disposable 
portion or, tho residue thei•eof after deducting the value 
of the donations, they shall abate proportionately iHith
out c.::;ny distinction between heirs e~nd logateos". Sup
posing the property left by will c;snounts to £3, OOO or 
£2, 500 9 e.nd that no donations wore mc:i.de in the first 
case nnd the value of the donations in the second case 
as £500, the estate, when re.,,·instated~ would arnount to 
£3,000 in both cases, the logitim due to en only child 
would be £1,000 nnd the disposable portion £2,000~ 
the first co.so the testamentary dispositions vmu1d ox-· 
ceed the disposable p~rtion, and in the second case tho 
teste1.n10ntar·y dispositions would have boen made, as to 
£1,500 out of tho disposable portion, and, as to ,ooo, 
out of the non-disposable po1~tionjt In both co.ses the 
said dispositions would not be reduced in theil" entirety, 
but only by the amount Jbakon from the disposable portion;i 
viz. £1 9 000. 

Testamonto.ry liberalities 9 whenove1.., necessary, are 
abated p1~oportionatolyf) It is in fo.ct presumed the~t the 
intention of the testator is that his will be carried 
into effect, in so far as this is possible, and that 
thoro be no other differences between the heirs and 
legatees tb;.:.tn those established by him: this can only 
bo effected by abating the testamentary liberalities 
proportiono.toly. But <rn this rule is merely an inter
:9Pot21.tion of the pr)obable intention of the doceasc3d.9 it 
cannot stand vvhero the testator hD.s expressly declared 
his intention to be that a disposition shEi.11 have effect 
in preference to the others (Section 689)~ Tho testator 
is free to dispose or not to dispose in favour of a 
given pe1')son; Ha fortiori 11 

;1 thereforc 9 ho may bequeath 
IJroperty and subject it to nbatcment before his other 
bequests. The effects of a similar decla1'lation is that 
11 sl1ch pref' er once shall take place, and any such di sposi
ti on shall not abato excei)t in so f'o.r as the vnluo of' 
the property included in the other disposition shall not 
be suffi ci.ent to malrn up the sho.ro resor·vod. by lnvr11 

(Section 689). 

Reduction of Donations. If the pr•operty included in 
tJ:w--fos't"B:inoi1£1ry disp·o-Sitions is not suffi ciont to make 
u-o the .shm~e reserved by ln.w, the donations will have 
t-; be roducod. As al1-aoady sajQd.9 the first to be roducccl 
is tho last donci.tion. Donations are subject to reduction 
whenever they have been made out of the non ... .,.disposablo 
·oortion~ 
.i.; 

~ec,ts o.t ... ?bi2J_em~n.:L2wgaipst third ~:-rties j.p po~ .... 
session. The same 1~otr~ogpessivo order is observed in 
r'es'pec .. t of those persons to whom the heirSp or the 
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legatees, or the doneos may have alienated property 
received by them gro.tui tously from the deceased, when
ever the action for abatement may be directed against 
the said alienees: in other words, the :plaintiff must 
sue in the first place those persons claiming under the 
heirs or legat0os, and then, provide~ this b~ necessary, 
the persons claiming under the donees, according to the 
date or the donation. ~Che same ruJ.o applies to succes
sive alienations made by om of the heirs or donees: 
the action fo:r o.batorn.ent must be dt:rccted against the 
la.st alienec and on:y whcr0 necessc,ry ngc:dnst the pre
vious ones, since the previous alionees would have been 
entitled to the benefit of discussion if the heir or 
donee h&d not made the subsequent alienations. 

Effects of th~ action for a~oment. 

A. E~f_ccts a~ bctwe:en the J2lEdntiff and the hoirs,, 
lefetets,_ Clonees or .Persons ,claimi~hrourh them. As 

1 irs effect of this 2ction the defendi1n is bound 
to restore to the :plaintiff what he may have received 
in excess of the disposable portion. Abatement is ef
fected in kind 1 since the po:r}tion saved by lnw is due 
in kind. Where 9 however, the excess cannot be separated 
conveniently and without injury, the defEmdant may pay 
in cash the amount due by him to the plaintiff (Section 
690), If the heir, legatee or donee has alienated the 
property subject to nbaternont, ho is bound to restore 
its value, saving the plaintiff's right to sue the third 

, party in possession in respect of imr!1ovablo property and 
the latter's entitlement to the benofi.t of discussion. 
As to the f1~ui ts, Section 1916 provides that 11 the donoe 
shall restore the fruits of such part of the donation 
as exceeds tho q.isposable porti on 9 from the day of the 
opening of the succession of the donor, if the action 
for reduction ~as been brought within the year; other
wise, f'rorn the day of the demr.:.nd 11 

.. 

B. Effects ~s between the plaintiff' and the third 
party who may n7.lVe acquireO:--s~rigll-f-over thcJ2r50erty 
suofectt'o ab"£iurGill8i1T:" I1he 11 Ule 11 soluto jurc dantis 
soi yj_ tur et juq accf9ienti sH applies. It The immovable 
property"~ Section 1917 p11 ovides 1 

11 '\yhich io to be re
turned in conscquenc0 of' the reduction shall be .free 
from any debt qr hypothoc with which it may have been 
charged b~:,r the 1done0" • 

I 

ExtinguisbnLqnt of. this action. 11.'he o.ction for abate-
ment cnnnot bo exercised~ 

(a) if the pors9n in whose favour a ·11ortio n of the 
dcc0asod' s pro:qerty is saved by lG\7 cannot, through 
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disability, disherison, renunciation or o.ny other cause, 
demand the so.id portion. 

(b) if the said =person has wai vec1 his right to the 
actioi;i fo1: abatement; such ri?ht cr~.nnot be v,re.i ved du.ring 
the lifetime of the deceased ~Section 1912), 

(c) if the said parson is the heir of·t~e-dccoa2od, 
in whi eh case he mey only dcmc.nd the reduction o:l 'the 
~iisposi tions mo.de to his co-heirs~ tmless he :w.s 2cc::0tcd 
the inheritance with the benefit of inveniory. A pur~ 
&nd simple acceptanae of tho inheritance deb~rs the heir 
f1"lom cl~liming the abatement of the deceaned' s disposi·-
tions9 b0co.us0 a.s such he is bound to roi::1Jcct wJ.1atever 
his author mn~r have done; but as all the heirs arc in 
the same. position, the law allows this action to be 
brought by one of them against the others, 

( d) if the time required for prescription has olapood • 
. As to testamcnto.ry dispositions the timo req_uil,,od is 
ten (10) years, which is the normal time within which 
tho o.ction for claiming nn inheri tanco or tho lcgi tim 
must be brought. 1~he said term. is extended to one year 
c.fter the attai111nent of majority or the cessation of 
intordict:1on in favour of the minors nnd :persons inter
dicted. As to donations~ the time required is five ycnrs 
fro~·~1 tho opening of the sue cession and it runs equally 
against ·minors nnd persons in tor di cted. Th8 st:-ur10 rules 
apply where the action is brought against third parties 
in possession. 

(e) if the deceased has availed himself of the so
cnllcd 11 cautelu del Socius o del Gunldcmse", nccording 
to Section 658. It has already been stated that where 
the subject of a testamentary disposition is EJ. r.,ight of 
usuf'ruct or a life annuity the value of which surpasses 
the disposablo portion9 the persons entitled to the 
logitim or other portion will only have the , option either 
to abide by the testamentary disposition or to take the 
share d\.1.0 to thE.:rr: by ·eay of legi tim frieo f1'lo.1.1:1 010:·2 · 
chf.n·gn 9 021 cbo.!l.d0njJ1.g i.n favo"C.r of tlie d1 cponoos c;f t:ne 
usuf.-::uct or> life ani.l'~·ii ty the full ovmorshi:p of the d:i s
poso.ble portion. 

Contents Of VTills • 

As already seen, a vrill is that instrument whereby 
n person disposes.9 for a time when he shall have ceased 
to live, of the whole or of' a part of his property, and 
that it may contain dispositions by universal e.s well as 
by singular title. Moreover, by Section 626 (2), a will 

Page 1,033./ 



AHO., - 1,033 -

may also contain dispositions by singular title without 
any disposition by uni vorsal title; and in this vray our 
lavv has abandoned the rule of Roman Le.iN 11 hcreclis insti
tutio est caput totius tostamentin. .6 ... dis:9ositj~o::.1 is by 
universal or by singular title according to :l ts ject-· 
mntter.9 and tho wording used by the testc:,tor is to .... 
rial: if' the whole of the Pl'"'OI)erty or a poritton thC'roof 
is disposed or, tho disposition is by univ·ersal tit.le; 
othcrvvise it is by singular title.., 

Those conditions refer to the persons nnd the 
forming the sub joct of Et disposition.., 

(a) 1Th ... 9-, :persons forrn~pf~. the sub jo9t of a di sposill£g. 

11he person forming the subject of a disposition must 
bo certain and designated by the testator in the vdll. 
This is necessary in order that it,may bo certain in 
whose favour the cUsposi tion has been made, as well as 
because testamentary dis1'.)0Si tions arc inspired to affoc
tion e.nd tho personal considerntions~ 

Conscq_uently,9 11 any testamentary disposition in 
favour of o. -person so uncertain that ho cannot be identi
fied even upon the happening of n contingency referred 
to in the will is void (Section 724)H. ~Pho best designa
tion of o. person is his name, but other~ designations, 
such as "my brothorsn or "my sistors11 

9 are oq_ually valid. 
A disposition is valid if, although the person in whoso 
favour it has be on rno.de is uncertain but may be idcmti
fied through the happening of a contingency refe1"r1 o(J to 
in the will.9 such es a legacy made in favo1J.r of 11 the 
student who shall obtain the highest nurnbor of 
Under Homan Law a similar disposition was null on 
ground tho.t the logatoo was unce::::tain in tho ·rn.ind 
testator, who, therof orc, could not have felt any 
tion for him11 It is, howovcr.9 now :r•oc:~Jizod thu.t 
tator be moved by otbBr mot~veu besidos 
For I;)Gason c:~ ~.c'.r d:L 'iyl:;.t :i;~ 
is :r-.:.<;·:"f.J::.--)88.l'Y .::.; continf:S·ency upon happcr:.iri[:;; 
whi she person. becomes id.ontifiab1o 7 bo rc:E'crred to in 
the will 0 rrhe following provisions are np:plications of 
this rule: 

(i) HA testrnnontnry disposition made in favour of 
the nca1')ost relection of a 1)erson shall:;i in d.ofau1t of o.n~r 
other designa.tion be doomed to have boen rnado in favour 
of the po1--asons in whom the intostato succession of the. 
sCLid person would legally vest (Section 726)"11 Naturally!' 
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any qualifications to the said designation will have to 
be complied wtth, as 9 f<Jr example, in the case of a 
legacy made in favour of the nnearest relation in the 
pate1~no.l lino 11 • 

(ii) 11 A c1ispostt1on made in gene1/")al te11ms in favour 
of the poor, e;JJ.c:.11 be dee;:necl to be 1112.dc in favour of 
poor cf Emd. j_:n v'fhich the testator resided at 
tfoFJ Of ( C)ect1on 727)' unless restricted, 0 c~ 
t 0 G JH1J:i shn 111 

(ill) 11 cl.::LGJ)OSi tion made in general tei'"lms in favourJ 
of the 00111 of the testator or of any other person shal1:r 
i:E' the pious use has not been specified, hnvo no eff'oct 0 • 

Such dispositions are allowed for religious reasons .. 

The person for:ming the sub jcct of a dis~9osi tion 
nmst bo designated by tho testator, since a testamentary 
disposition is the expression of his will. Consequently, 
11 any testamentary disposition made in favour of an un"~ 
certain person to be designated by the hcdr m: by a 
third. party is void.0 (Section 725 (i); vic1o Digest "Do 
herodis institutione"),, This rule is abBoluto in reopoct 
of institution of heir, but has two exceptions in res
pect of legacies., r_phese a1"1e: 

( i) 11 It shall be le.wful to 1rn1lto a testomontary dis~ ... 
·oosi tion by singular ti tlo in f'avour of u pen'} son to be 
~elected by the heir or by a tb~rd party among several 
rJ01~sons specified by tho testator, or belonging to 
farnilios, or bodies corporo.te, specified by hirn11 (Section 
725 (2)). The rule of the Digost ( 11 De logatis et fidoi
cornmisnisn) vff:.s 11 81 Titio e.ut Scipio, uti he1')ed.is vellet, 
legattm1 rolicturn est heres al tor•i clando

1 

ab utroque li
boratusn. .A choice so restricted is valid bocauso tho 
person selected will always be one specified by the 
tost8.tor" 

(it.) n It shall likewise be lawful to make n disposi
tion by stngulD.r title in favour of n body cor:por-ato to 
be selected by the heir or by n third party, among 
several boc1ici:3 corporate SJ.)ecifiod by tho tcstator~ 11 

(Section 725 (3))0 

Pollacco justly criticizes the restriction of those 
exceptions to legacies: the1•0 is no reason why they 
should not bo extended to dispositions by universal title. 

FJ:ho purson forming tho subject of a disposition 
must be c1osir~no.tea. in the will, since whatever iu bo
quoathod ti cr.:msa mortis 11 r1.nu1t be contq.ined. in f::l. will o.nd 
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the designation of~ the ~person in whose favour the dispo.,. 
si tion i E:~ made is w."'ldoubtc.dly an essential part thel:'G--

Sections 729 and 730 contain applications of this 
rule:-· 

11 N0 cvtdenc~c is e.dmissible vrhich is . 
iYJ. t the vi tut ion or legncy made in 
fs.vcnxr of Ern.y pc-n)son or body co11 J)Ol"atoj) 01: for any use 
specified in the will, is merely fictitious, and that 
such institution or legacy is in reality made in'favour 
of' a person or body eor~po1.,ate 9 or fo1" a use, not dis
closed in the vJill~ notwi thsta:o.ding an~r exp1'lession con
tained in the will calculated to constitute an indication 
m: a prosumption of' any such intention. 

(j_i) The provisions of this Section shall not apply 
in any case in vihich the insti tr1.tion or legacy is im- ' 
poached on the {~round that such institution 01" legacy 
wD.s nH_::_dc through intcrmediari.os in favour of persons 
under a disability. 

S8ction 730,, 11 Any testrunontary disposition wheroby 
oven· c::, =ffi~iin0Tn10noy ori r.~ny othor determina tc thing is 
bequeathed to a 1)orso11 dosj.g11atec1 in the vrill f'or the 
pm~pose of making such use the1'"1eo:f as the testator s:t).all 
hnvo declared to have confined to such 1~orson shall bo 
null oven though such person shall offe1~ to p1..,ovo that 
such disposition is in favrn1r of persons csp~ble of ro
cei ving prioporty by vrillp 01") for lawful purposes11 • 

. Section 729 is founded on the principle that eJ~ 
trinsic cvt is not e.drnissib1c to disDrove the con., .. 
tents of a anc1 it is moant to J)rovent lawsuits on 
trust" J.s that testam.ontary dj.s:position whe1~oby 
the heir or the legatee mentioned in the will is en-

or to n1.::-;l ko 
J.y 

as t 9 

appar-ont f;.O 

the tenta.tor to pass over the inheri tancc on 
to another porson9 not mentioned in the will 
une thereof as the testator may have confi

ed to hi:m- The dis-oosi tion is knmvn 
ca,11::3e t110 testator tl"'usts tl10 honesty of the 

or 1 too, who is known as the trustee. 

Trusts wer·e introduced by custom in the Micldlo Ages 
and were admittecl by the courts under conditions* A trust 
may be pr oper1 or imp1')opo1..,: a ]):Poper tr~ust is that dispo
sition wherein it is oxpressl~r sto.ted tl1at the apparent 
hair 011 legatee is a trustee; it is imprope1') where the 
trustee is dosignntcc1 as heir or legatee but it rosul ts 
indh..,0ctly from the vrill itself that he is a ti..,usteo 9 as 
e. g. u I i.nsti tuto A Eu3 my hei.r)l who knows my intentions 11

• 
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Sim.ila11 d.i sposi tions may be used fox" tv.'o nurnoses · 
to evade the lavm on the capacity of (USJ)Osing··· and. of 
receiving by will, and to enable the testator to ~~ 
conscience del:)t or to cnr1:-iy out his intentions wi t 
revealing ~ Scsndalous proceedings often arose o~t 
of these di asi.ti.ons, the legj_slator vms coE1pelJ. 
to do cacy Section 729 is ~ rcpr 
tion Codice Albertina, and has a 
cor1ric artJ.cJ.c (329) in the Italian Civil Code,., 

law does not essly declare tho inefficacy 
of n trusts but the inn ssibility of evidonce which 
is ended to ~pi-•ove j_ t is tz~ntamount the:r•eto 9 since 
w.i thout sueh evtdence it cannot be e11for~ced.. Its enforce·~·· 
ment cannot bo demanclecl either by tho be110fi ciary inst 
the trustee or by the lawful heirs in order to opon tho 
way to intebtatc succession. The disposition will, there 
for 9 stand in favour of the trustee, since it cannot bo 
shmm that he is a trustee and me.y not.9 therefore.9 bo 
deprived of the thing bequeathed to him. 

Tho same rule applies to a disposition made for a 
use SDocified in the will: no action cnn be brought to 
show ·that such use is merely fictitious and that tho 
disposition was in :.PQali ty made for a use: not c1isclosod 
in tho will ... 

As already stated, under our law the said dispos 
tion is valid in favour of a trustoo. Under- the French 
Civil Ooclo the courts have held the disposition is null 
on the ground that it cannot stand either in f'avo1u~ of 
the trustee, s tho testator never meant to bequeath 
tho 11rao:per·ty to 01" in fo.vou1--i of' the beneficiary, 
sinco he is oJ:J.ed in the 'Nill. Our lcgislo.t01";i 
following t::10 Albertino$' hns noi thor entirel;sr 
allowed sup];>ressed ti')usts.. HiD rdm 9 ra 
than the of trust, was the prevention of 
l;_:rvvsuj.ts A dj.f3l)OSi tion containing a trust is 
legally vc~l:L(.1? though the ti"justee nm:yr not be comJ)Ollod 
to carry it into execution, he is free to do so. It 
would soerns efo1~e, that the law vmnted to put tho 
trustee in a position to carry out the trust, thus~ giving 
effect to the testator's secret intentions, and to provon~ 
at the same time lawsuits intended to disclose the real 
intentions of the testator. 

It is dobo.ted whether the said rulo n:p-plics alBo 
to 8. spontaneous confe:ssion by the tFustco--ii.imself. Some 
commentators of the Itcci.lian Civil Code~ including Pacific:i. 
Mazzoni and ticularly Gianturco, who bases hiB opinion 
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on the prepa.1.,atory work to the Cadice Albertina and on 
the nature of confession, hold that the trust may be 
enforced by the beneficiary in his favour .. The proYalcc. 1-
0})inion9 howover.9 iD thn.t tho carrying out of a 
is a transfer of :pro:por·ty made 11 nullo juro cogonto1i, 
e.nd is ore~ a donation: consequontly!l it in only 
valicl tii.C: oztci'"'nal and internal r·og_uisi tos of' a 
donat-:i..o·:;. cc:c.r;:..:u.' ,, 

in Se 
.J-; f _ ovri1:g aro exceptions to the rule contained 

Gl ( 2 9 ( J. ) : -

(a) Vvhero the testo. tor has mentioned in the will the 
charge as wo11 as tho person in whose fn.vour it ho.s bc.:on 
imposed. Such a disposition is not a trust but consists 
of a burden imposed on the heir or logt:.too in f:J.vour of 
a person disclosed in the ·will i tsolf. 

(b) Where the institution or legacy is im1'.)eached on 
the ground that it vms mo.de through intcrmedim"lies in 
favour of persons under a disability (Section 729 (2)). 
J~vidonco mo.y be brought to show thn t the po1-ison rnon-
ti oned in the v1ill is nn intermodiar•y and thn t the dis
position. was mn.de in favour of a clisab1cd per· son not 
disclosed in the will. If the person in whose favour 
the disposition vms in roali ty made is under a total 
cUsabili ty, the disposition will bE:J totally null anc1 
void; if .9 on the other hand, tho disabili t~;r is only 
partial, the disposition will be partly valid, and such 
p01->tion of it as is vnlid will benefit the disabled 
1Jerson whore the person mcntj.oned in the vfill is p1rioved 
to bo an inte1,,mediary 9 but "Vvill benefit the intormccliar~r 
where the said person is deemed to be an intermec1io.ry 
under Section 650 9 but is not :proved to bo such. 

In the case I:ir·ovicled for by Section 730 the dis, .. 
positionrr is null and may not benefit either the trus e 
or the b j, ci ar•y,, In his notes on Or dinancc VII o:e 
1868 B:i.r' e.n Ding1i states that tho p1"1ovisions of 
this se i'J.n vwpo tsJrnn from the works of Zaccarie, 
Toullter· anc~. ~~:c01Jlong vlho u:pholc1 the nullity of such 
testamentn:;."'y dispositions on the strength of Prcnch 
tTurispruclence. 

'I1he uncertainty or non-· dis closu1.,o of the hoir 01 ... 
lego.tco must be kept distinct from an orr~oncous or ambi
guous designation thor·cof. Section 731 ( i) !J in fact, 
provides that H if the person of the heir or of the le--,· 
gatee is erroneously designated. 9 the testamentary cUs
J?OSi tion shall havo effect j_f the idonti ty of tho person 
whom tho tosto.tor l.ntendcd to designato is otherwise 
certcdn11

• 
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Since the thing forming the subject of n dispo:::;tt:.011 
is an essential element thereof it must be certain end 
designated by the testator in the will, 

~Phis l"Ulo aiJI)lies in J)m,,ticular to legacies·, but is 
equD.1ly j_co.ble to dispositions by unive1~sal titlo: 
where a po1•tton of the inhm•i tance is boquoathocl such 
~oo:btion rnust be certain o.ncl closignatecl in the will by 
the testator. 

1:"I1he thing forming the object of o. disy;)Osi tion b:l 
singl.i.lar title may be c1osigna toc1: 

(3J by rcfcronco to its species or genus; where the 
thing belongs to a 11 genus fungibile 11

9 Le. a quanttty, 
the legt:::1.cy is knovm as legacy of quantity, and the thing 
will be detei•mined 01,, chosen either b;y the person on ·whom 
the legncy hr,s been imposed or by the logo.tee or b~r a 
third party, cs the testator may have directed; 

(ii) indivic1ually 9 and the legacy j_s them known as 
11 Legatum corpor>isu _ .. ,,. or legacy· of a deter1minatc thing; 

(iii) alternatively, in which case the thing will be 
determined or chosen by a third party from th6 things 
dcsigna tod by tho tsste.. tor;. ·· 

(iv) by 11 oforcnce to the place whereon the thing is 
to be taken ns o. g. 11 the money in the safe 11 ., 

As to the legacy of quantity, the q_uanti t3'r n1ust be 
specified in the will since it is an essential elffincnt 
of the clisposi tion which must be made in the i)reser~:.~;od 
.form.. Consequently, 8. testamentary disposi b.on j_s 

if the thing forming its subject or the q_uantity 9 

tho legetc~r is ono of quanti tyy is not designated in 
will, or tho testator has given to the heir or to a 
thir•d solt.:Ctc di scr-etion in fixing the quanti t~l 
of the cy Such absolute discretion may howovor be 
given c the legacy hew been mEi.cle by the testator by 
way of re111une1,,ation :Cor services i 1 cmdered to hin1 during 
his last illness (Section 732), in view of the fact that 
a similar legacy is rather the pci.yment of o.n obligr.::i.tion 
than a liberality. In exercising his discretion the heir 
or the third party will take into consj~cleration tho im .. ,. 
portance of the services rendered~ 

In the following cases tho thing :f'orn1ing· tho subject 
of a disposition is not indetermin2te:-
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(i) If the testator has instituted several persons 
as heirs or legatcessi in equal parts or without destg
nating the share of each of them, in which latter case 
the shares are presumed to be equal; 

(ii) If the thing is determinate, but has been erro
neously incU..cated or described, provided it is othervviso 
certain what thing the testator wished to dispose of. 

If the testator has instituted several persons ns 
his h2h•s or has bequeathed the same thing to a number. 
or legatees, and has designated the share of each of 
them, but in so doing has not disposed of the whole 
thing, that part of the inheritance which has been o-
mitted will devolve on the lawful heirs, and that part 
of the legacy which has not been disposed of will remnin 
in fetvour of the person on whom the legacy has been dis
posed. It may here be recalled that undeJ:l Roman Law the 
portion of the inheritance not disposed. of by the testa
to1~ increased the shares of the other heirs, in view of"J 
the rule ttnemo pro parte tcstatus pro pa.rte intestatus 
decedere potest". 

J.;egacies. 

The conditions proper to a legacy refer to: 

(1) the person on whom it is imposed; and 

(2) the thing forming its subject. 

(1) With reference to dispositions by singular title, 
besides the te.stator and the legatee, the concurrence 
of a third person is necessary, viz. the person on whom 
the legacy is imposed, who vvill have to pay the legacy 
out of the property acquired by him by succession and 
who, thereby, sustains a reduction of such property to 
the extent necessary for the payment of the legacy-

As a rr:.J.o, legacies are imposed on the hoir 1 but 
may also be imposed on other legatee, as 51 e. g,,. a legacy 
of1 nmintono.neo imposed on the legatee of a tenement. It 
may, therefore, be said that legacies may be imposed on 
any person bonefitted by the deceased1 either by testate 
or by intestate succession, since the deceased may also 
impose legacies on his lawful heirs; and the fact that 
the person burdened therevri th dies or renounces the in
heritance or legacy left to him in no way affects the 
legacy, since his successors ·will succeed to his obliga
tions as well as to his rights. 
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It follows that n legacy cannot stand.unless thoPe 
be a person who is bound thereto. Tlrus a legacy 
favour of a sole heir cannot produce any effect; E3.:L.:.~1 l 
same may be saicl of o. legac~r made in favour~ of 
heirs, unless it bo mado in proportions different 
those in eh they have been instituted heirs, since 
one OP sornJ:.:: of t heirs ma~y- be ct.a:raged VJ'i th a legacy in 

O·' !; 

A bequost by singular title may be either a simJ;le 
legacy or a yyre·~·legac;r" A pre· .. J.egacy is that wM.ch is 
impor::Jecl on tho inheritance and on all the co-hoirs 9 in
cluding the legatee. It is known as a pre-legacy because 
the thing or the money bequeathed is delivered or paid 
to the legatee before the division of the inheritance; 
it is a simple legacy when, although made in favour of 
one on1y of tho hcirs.9 it is imposed on one or some of 
thorn only. 

Is the person responsilJlo fOJ? the d.oli very of the 
legacy bounc1 only 11 intra 1 ~ or~ even 11 ultra Vires ho11 eclita
tis11? If' the person on whom the legacy has been imposocl 
is an heil'"' who has accepted the inho11 i to.nee without the 
bcno:fi t of' inventory 9 he is bound therofor oven n ultra 
vi.1,os h.01.,cdi to.tis": if the said person is a lega toe, ho 
is not bound beyond the value of what has been beq_uoathoc1 
to him .... _ 11 nemo oneratus nisi honora tus 11 • 

Whore no one of several hei~s has been particularly 
cha1'"'ged. by the testator with the payment of the legncy, 
all the heirs wi11 bo liable for the payment thoroof 9 

each in pro~porJtion to his share in the succeBsion,, In 
other v\f0rdei 9 thoj.r ob1ig2.tion is not joint and seve:r.in1 
(Section 771 ( j_)). Howove1-i~ subsection ( 2) of tho scnJ~c 
Section adcln that "they shGll also be liable 1'or- the 
·whole to the extent of the value of any inm10vable pro .... 
pcrty· o:r tho estate vvhich they hold". In other worc1s, 
the hetr v:ho holds immovable property of tho estate is 
li2.ble beyond his share in the legacy to the extent of' 
the valuo in the said property)! and may be suocl thcr•of'o1"1 
bJr the J.egateo., so.ving his right of redress D.gainst the 
other heirs. 

Under Roman Lnw 9 as well as undor the Codo Napoleon 
( f:)ection 1017) 9 the "Codi co dello Due Sici.lie11 (Section 
971) and the Oodice Albo11 tino (Section 860), tho legatee 
enjoyed a hypothcc over the inn110Vt.lblos of the d.ccoasoc1' s 
cstnto; the logatoe, under our law, has only a personal 
netion against the heirs for their respective shares, 
saving his right to claim payment of the whole legacy 
from those holding immovables of the osto.to, to the ex
tent of the vo.lue of tho said. immovables. 
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The rule that the heirs arc liable for tho payment 
of the legacy in proportion to their share in the sueues· ... 
sion is founded on the preslUTiod intention of the te2tc:~ ..... 
tor, who.9 therefore, may restrict the cha11 ge to o:;w ~xr: 
some oi:-~ them 01~ impose it on all but in different ·027c:oor
tiono from U10so establtshod in rcsr)ect of the sue:-;0ssion 
This~ howeve:t.--a . ., must I"lesul t clenrly, since it constitutes 
a derogation from the principle that the charge is to be 
borne proportionately; nnd, in particular, it is not 
sufficj.cmt that the subject of a legacy be a thin$ belong
ing to one of the co-heirsL' In fact Section 772 (2) 
provides that "where the subject of a legacy is a thing 
belonging to one of the co-hej~rsp the other co-heirs 
shall, unless a contrary intention of the testator is 
shown, compensate such co-heir for its value, ei the1'l in 
cash or in hereditary property, each in proportion to his 
share in the inheritance". 

(2) Any thing maybe the subject of a legacy, whether 
movable or immovable, corporeal or incorporeal 9 pr•esont 
or future 9 and even services~ As usual, hovvever, the 
subject must be "in cormnercio" 7 possible, lavvful, and, 
as a rule, it must belong to the testator, since a per
son can only dispose of ·what is his, strictly speaking, 
therefore, the legacy of a thing belonging to others or 
of a thing belonging to the legatee should be without 
effect. This is, in fact, the rule under the Code Napo
leon. Under Roman Law9 on the contrary, such legacies 
could, under given conditions, produce certain effects, 
and most modern Codes have adopted this rule. 

Le~mcy of a "rcs aliena" c __ .i.;;i.;__ ~---.. -

It appears that such a legacy was valid, in all 
cases, under ea1•1y .. Roman Iiei.w 9 until the juri conBult 
Neratills Presius c1eniod validity whore the testator was 
unawm.ie that the things belonged to others. In fact men, 
as n '.'..'ule 9 dispose of their ovvn things, and it is reason
able to presume tho.t a testator would not bequeath a 
thing if he lmows that it belongs to others; but if, 
notwithsto.nding such knowledge~ he bequeaths a thing 
which he knows not to bo his, there can be no doubt as 
to his intentiono Saving the aforesaid condition the 
rule arose "rem alieno.m logari posse" (para. ·iv, Inst. 
De Legatis). Among the Codes that have accepted this 
rule, our Civil Codo (section 733) and the Italinn Civil 
code (Section 837) may be included" But while Roman Lavi 
admitted all moans of evidence tending to prove the know
ledge of the testo.tory modern Codes require an express 
declaration in the will itself. Moreover, under Roman 
J....1aw$ the heir~ was bound to acquire the thing and to 
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deliver it to the legateo, anc1 only if this was impos
sible could he pay the value thereof to the legatee; 
unclcr our law~ the heir may aJ.w·:::qs elect ei thc!1 to ac~
quire the thing 01~ to pay the f'cLi~:e VtJ.l :1e there of" 

Where the thiDg f jact of a 1 cy 
b e] O 'Yl ')' (.~> rl + () 'G1 l) ·'.'.'::. ~, l '.Yj; ;; •)"" ' i),, • .. (' ·r;' ·t.., t 1'1 <'l l e .-•r1 ( y - ~.Lt:,) -·"·L ._, .• ,0 .!::' \::•. :. J \., J..J. •. _ .f.J. 'J ,J.I..; ..1 t;:/,;. ; 

was c1 in all Ccl2CB;i ·1.:r.:i.1c"tu1• Rcmc .. n Law, since it vras 
argued. that the testator cou1d h'lve equally bequeathed 
the had he been a.ware that it vms not his i:n•OJ)Ol•ty 
in v:i.cw of the other property bequeathed to tho person 
so charged; and the same rule e?cists undo1-i Italian IJavr. 
Section 734 of ov.r Code, on the contrary, provides tho.t 
11 tho provisions of the lnst preceding Section shall also 
apply 9 if' the thine :eorming the subject of tho legacy 
belongs to the hoirm:, or to the logntoe required 12 .. ndor 
the will to give it to a thi11 d pnrty". 

Whore a part of tho thi~g beq_ueathed, or a right. 
over such thing belongs to the testator, the lcgo.cy of 
such thing vlill be vnli d only to the extent o:C such 
part or right unless it is stated in the wi11 that the 
testator k:nc.rvv that the thing did not wholly belong to 
him. I:h othor words~ save as to the part or~ right be
longing to the testator, the rule contained in Section 
733 applies. 

The conditions required for the validity of a 
legncy of a "ros alicna 11 are c1ispensec1 with in the 
following two co.sos: 

(i) Where the thing e.lthough belonging to others 
at the time of the vri11s is the property of the tostator1 

at the time of' his clenth (Section 7 33 ( 2)) • It is tlu-;n 
that the logncy takes effeet nnd the lJroporty it:: tx•ans .. "' 
mitted to the legatee; moreover, it is reasonable to 
presur:1e tho.t the testator acquired tho thing in the 
j_ntei..,val in order that the legacy may be valid; 

(ii) Where the thing f'ormj~ng the subject of a legacy 
is an indeterminate movable thing included in a genus 
or species 9 even though no thing perto.ining to such gonuc 
or species existed in the estate of' t1m testator at the 
tin1c of" the will or is found to exist at the timo 01~ tho 
death of the testator (Section 736). This exception 
£.i.~9plies only to movables~ since immovnblos cannot be 
included in a genus or species -- only movo.blos may be 
classif'ied u.nc1er ·things similar to one another ancl 8.J!
proxir:1ately of equal value. The legacy of a genus, 
thoref oro, can only have effect in respoct of' immovables 
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where there c:n-·o in the ostc:i.to such immovables, in Y.rhi 
case the testntor m?Y know aj)proxinmtely the o:ntity of' 
the 1 cy (Pr$ 77 P 

11 Do Legatis")"' 

cy of a th:Lng j.ncludec1 in a genus is 
cy of a to thing ·where th0 

Cl to thing as existing in his 
es no effect if the thing 

estate at the time of the 
tcs ·i~ v s (Section 737 (1)) And vrhcre the sub-
jc of e. logacw .is a thing or a quantity to be tnkon 

f1•0111 a spoc:Lficd J)lnce~ such J.er:~acy will only k?.VG offoct 
if su thing is found therein; and., if only a pnx•t 
thcn•oof is f~oundsi it will only have effect to tb.e extent 
of such part (Section 738)~ unless tho place was men
tioned. 11 demonstrattonis causa11

, ioo. in order to d0sc1~ibc 
the thing more accuratoly~ 

Here a distinction is nocessury: where the thing 
was (3.lroacly the property of the legatee at the time of 
the vrill~ the lcg:-J.cy is null (t:.oction 739 (1) nn<l para. 
III 9 Inst., nDe Logatislf), 11 t;;],uia quod pro:prium est i:Qsius 
amp1:!.us eiuo fiori non potest 11

• Thie ini tictl nullity 
cnnnot bo healed b~r the alienation of the thing before 
the tcstator 1 s death, because the ground for the nullity 
of tho legacy is the absence of the testator's intention 
of bo:nofi tting tho logatee 9 on which the o.lienation of 
tho by the legatee can hr:1ve no ef'foct, If, on 
the othr:jr hanc1, the thing vras acg_uir-od by tho legatee 
nftor tlrn will 9 Roman Law o.ttributec1 to the logatoo tho 
right to ~le price paid or the consideration given for 
tl:.e th:J,n~ 9 but denied valic1ity to tho legacy whor•o tho 
trung y1as ,c1crJ.t:i..ir·oc1 under a g:•o:tuttous title in view of' 

D:i.b.U.ity of two 111c1.,ative causes in respoct of 
t same tJ.::.Jng D.Y.Lc1 in faVOU:!:.., Of the 8~31118 person. rrho 
srnno fld.c was ado~ptod. by the Cadice iUbertino (Section 
819) and is still in force under tho Italian Civil Code 
(HoctJon 8L~3). 

Unde1') our lmv$) by Section 739 (2) and (3) ~ 11 if the 
legJ-1.te;o shall have acquired tho thing for·ming the sub
ject of tho legacy at nny time after tho will, either 
from tho testator himself unc101~ an onor~ous ti tlo, or 
from any othep person unclc:n1 any ti tlo whatsoever, ho 
shall 9 in the event of the oxistcmco of the ci1'lcumstancos 
ref'c1"red. to in Section 7:53 ( L. o,, the thing must have bocn 
tho :property of tho testator~ or1tis at least necessary 
thnt the testator was avmre £md oxpr•essly dcclar-ed that 
it was not his property), be entitled to claim the value 
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of such thing notwithstanding the provisions of Section 
780. Whex)e the legatee shall have acauired the thintr 
from the testator unc1cr a gratuitous title, the loga~y 
sho.11 be considered to be adeemcd11 • The same rule is 
contain.eel in the Cadice Pnrmcsc (Section 689) and in 
the Codicc.Ticinese (Section 875). 

Furthermore, iJVhilst Roman and Italian Law give to 
the legatee the right to recover the price or other 
.consideration~ our law entitles him to the value o:f the 
thine:. 'This difference is due to the fact that as, 
under our law, the legacy is valid i:f the thing is ac
quired gratuitously from a third party, reference can 
only bo made to the value of the thing, since there is 
no consideration in a gratuitous contract. 

Effects of Testamentnri Dis.Positions by Sinl?J:!lar 
Title. 

Tho effects of testamentary dispositions by uni
versal title will be examined under the "Devolution of 
Inheritance", which is the main effect of both testate 
ancl intestate succession. 

The effects of a legacy consist in the rights and 
in the obligations of the legatee: 

1. R~ght~. These are:-

(i) The right to the legacy, i.e. to the delivery 
or pn~~1ent thereof. This is a personal right available 
against the person required under the will to deliver 
the le.sacy; 

( i:l) The rights, whether of ownership, usufruct, 
possession er other real right 9 acquired by virtue of 
the legacy over the subject theroof; 

(iii) The actions at law whereby tho said rights 
are guaranteed and may be enforced; 

(iv) Certain ancillary rights which are meant to 
secure the s~id rights, such as the benefit of separa
tion of estates. 

It has 2lready been said that, in respect of in
heri t~nce, a distinction must bo made between the devo
lution nnd the acceptance thereof, and that it is only 
by virtue of its acceptance that an inheritance is ac~ 
quircd, Lego.cies 51 on the contrary, arc acquired by 
operation of law, without the necessity of the legatee's 
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intervention, as soon ns the succession is opened. This 
vvr:~s the rulo undor late Ronmn J.;avv 9 t:md it has boon ];;re
served tlli.'"l ough tho ages up to the present clay. At ono 
timo .Ho:m.c.n jur:i.sts di :SC1}.ssed the ncccnsity or otherwise 
of t20 1 s acceptance: and oculus hold 
that :Lt vms T1.r:::r;c~f3 anc1 Cassius held 
that j_t wcu3 DJYL~ cl' Ga:tu.s, the opinion of 
Procu1:L:.B v1as more o cr.::epted o.n.d was confirmed 
by a law of ; ·h~1t the Snbinian theory was 
accepted in the 1avv of the Pandects (Vide Pr. 77 9 ix1rt1. 
3, D. 11 Do Legati s" 9 1. 31; Fr~ 16, para. 1, 11 Qui to sta
men turn facere possuntn; and Pr. 24, "De Obligationibus 
et Actionibust1).. In all those texts ·which followod the 
opinion of Papinus, Mm')cellus and Pomponi us, it is 
stated that a 11 furiosus 11 acquil ... ed the legacy notwith
standing that he was incapable of accepting. Modern 
Codes do not require the legatee's acceptance, and havo 
thus accepted the theory that legacies are acquired by 
operation of law, even v1ithout the knowledge of the 
legateo 9 though not against his will since he is fx~ee 
to r.enounce the;µ1. 

I1ego.cies are a succession by singular title and 
are.9 thereforo.9 acquired only if the legatee survives 
the testator~ But if this condition happens, the 
legacy is acquired and transmitted ·by the legatee to 
his heh')s 9 even though he is unaware of its existence 
or of the death of the testator. rt is so transmitted 
because the legatee, on the death of the testator, ac
quires not only the right to the delivery of the legacy, 
but also any real right ovo1 .... the subject thereof that 
may have boon bequeathed to him by the testator. 

Such right is transmitted to the legatee directly 
from the tcstato:r· as soon as the latt01'"'' s succession 
is opened: 11 J.cgat,um it2 dominium rei legatar.ii facit ut 
hero di tas 1")es si.ngulas quad eo per•tinet, ut si ea r•es 
1'1olicta sit r•ecta via domj_nimn quod horedi tatis ad 
legatarium transeat numquam factum heredisn (Papinus, 
Lex. 80, D. 11 Do I;egatis", Le 30).., Provided the thing 
bequeathed is determinate, it is acquired by the legatee 
immediately and directly from the testator.. If, on the 
other hand.9 it is indeterminate, it cannot be acquired 
before it is determined; and~ if the thing was not the 
propm')ty of the testator, it is only acquired when the 
heir 9 if he so chooses 9 acquires it from the ovvnor ancl 
transfers it to the legatee1a The same may be so.id of 
a legacy of a thing_belonging to the person charged with 
its delivery: the testator can only impose on such per
son the obligation of delivering it to the legatee, but 
may not cause the passage of the ownership over a thing 
which is not his property. 
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The legatee may exercise his rights as soon as he 
acquires the legacy:.i tmless the legacy j_s nex clie 11

)? ir.. 
whj. eh case though the legacy is acquir•ec1 upon the open
ing of the succession of the deceased, the said :~igllts 
may not be exercised before the time ezpi~es. 

The Pul e t lJ.a t 
of tho tos ~~nto1~ by 
rights l 1 e c:;.creJE::icd 

cie8 a1'le 21cq.ui:red 11p:.bn the death 
the relati.vc t:i. OTJ. Of 1;1 

cUate1;y7

• 9 s two exce::;Yt:Lons :-

(a) Section 76.!_+ 9 follovling Homan J_jaw;1 provides tb.at 
"it sho.11 not l;e lsJHful fo1} tho legatee to claim the 
fruits ofp or~ intcpest on the legacy,9 except from tho 
day on which he shall have, even by a judicial letter, 
called upon the hoir to C.oliver or J)O.Y the legacy 9 ox .. 

, from the clo.y on vvhi eh the delivery or payment shall ho.vo 
been promised to him11

• Howeveri, 11 the intcn•ost on, or 
the fruits of the thing bequeathed shall, oven in the 
o.bscnce of a judicia1 intimation9 eccrue in favour of 
the leg&tee im:med.iatoly upon tho c1eath of the testator, 
wln111..,c tho testat01,., shall have expressly so directecl, or 
whm~e the subject of the legacy is a tenement, or a 
ea pi tal sums> or any other thing producing frui tsvi (See-
t ion 765); Gn.c1 nwhere the subject of a legacy is a life 
annuity ox) a pension 9 such annuity 01 .... pension shall com
monco to run froni the JiB:oc±rr clo.y of the death of tho 
tostator 11 (Section 766) 9 since such a legacy is deemed 
to consist of as mo.ny legacies o.s tho number o:f annual 
payments mac1o in execution thereof 7 and every logr1cy is 
c~cquired immcdintely upon the testator's death. 

(b) Following the principles established by the 
Roman jirej_sts (Pr"' 2 9 D. "Quad Logatorum11

) !I our law pro
vides that 11 the legatee must demand of the heir posset; ..... 
sion of tll.e tl1ing ·boqueathed11 (Section 763), even thou.gh 
such thing :i.s detcrnitno.to rmc1 found to exist in the 
estate at ~he time of the death of the testator. Pos
session vests by law in tho heirs (Section 878), and it 
is for this reason that the legatee must dems.nd it of 
the hoirso The transfer of possession is effected by 
means of delivery of the thing. The rule contained in 
the abovemontioned Sections is meant to enable the heirs 
to make sure of the title of the legatee before effect
ing tho deli vo1"1y of tho loge.cy o.nc1 to prevent contro
versies on the right to the possession of the things 
bequcCLthed. If 9 therefore 9 the log2,.tee takes, or tries 
to· talrn possession of the thing beq_uea thod to him v~ri th
out hcwii1p; demanded it from ·the heir 9 ho commits an act 
in contravention of the heir's r.ights, nnd tho heir may 
exorcise ainst him any of the actions competent to a 
legitimate possessor (Section 878). It is even hold 
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that the said rulo applies notwithstanding any authority 
the testato1") may have grantod to the 12 too to 
posscB on of the thing boq_uonthed~~ boce.use J~1osi-:;c0~noT.. 
of the odi oporty vests tho heirs 
and mny ed l>y the tcs tor to the person whom 
he has instituted s h2i:.c· 

1:hc c1 ruJ.E, .i.cs to legatee including the 
leg2toe of the ri of usufruct over the entire e6tnten 
who is often, though inapproprietely, described as t~o 

7 

usufI~uctuary hoir. 

As no s1Jecial form is prescribed by lo.:w, IJossossion 
mr:.~y be O.em::u1dod. even ve1")bally,, 

(i) The right ~the L~~ is that personal right 
whi eh entitles the logntee to c1en12.md the diHi ve1"ly of 
tb.o legncy from the person charged ther~evrith. Delivery 
includes any net which may be necessary for the carryi1~~ 
out of the logncy.9 c;.g. the determination of the thing 
bequeathed, where this is in.eluded in a genus or a 
S]~ecios. The thing forming the subject of tho legacy, 
Section 76 8 ( 1) provides!> vi shD.11 ·be pro sw110 d to have 
been bccmoo.thod c..nd shall bo dolivei.,od with its nocossn.r-.;
t9;Cce:sso1;.;ics and in the condition in which it shall be •, 
on tho c1eath of tho tostator11 

.. Hov:rcver 51 subsecti.on (2) 
of the so.me Section adcls that 11 the contpary sb.o.11 bo 
~presumocl Vli th regard to embollisl1ments oir· to new con
structionE3 rnncle in the tenement boq_uoo.tl1.od 9 01• to a 
tenement of, which the testator she:lll have enle1~goc1 the 
bounclar•y 9 including therein ncvv acquisi tionsn. \Jlii th 
regard to a tenemont 9 it iG presumed that the testator 
hQs boqucnthed the tenement in the condition in which 
it was at the time of the will, that is, therefore, 
the concli tion in whi eh tho legc~ too nK~y deme.nd that tho 
tenement bo deli vcroc1 to him. l:.s to now acq_uisi tions.9 
the rule is correct; but it np1)ears to be more ronson
able to presume.? in rospoct of' embellis[lmcnts, now con
structions and enlargement of boundaries which do not 
include new ncquisitions 9 that the testator intend.eel to 
bequeath to the legatee the tenement ns improved or 
enlarged. ~;3ir Ad.i~ian Dingli has quoted in his notes 
the provisions of the foreign codes which refer to the 
cnsc 9 cmc1 these pPovisions support the vievr thnt cmbel
lishments51 now constructions cmd enlc.rgement of bouncb
ries should not bo included: in f'act, they exclude frorn 
the legacy only new acq~isitions. As already stated, 
however, the thing bequeathed must bo delivered with all 
its o.ccossopies, since the legatee shoulc1 be onti tlecl 
to the semc onjo~m10nt of the thing G.S the testator ho.cl .. 
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expenses necossnry for the 
1:;,y is chnrgocl to the os 

vrnu1d bo rc~cJncccJ 
not 

cU-tnr:v p:oporaty ( 8 GG on 
n bequest ct:nmot ·be mn 
tho expenses fo~ its 

clcli vr;.:!ry or 
t U 9 lJ f": C~J. U 8 t1 

charged to the os to d prejudice tho 
snid rights. In such a cuse the expense would be clmrged 
to the successors to the disposable portion. 

The gonera1 rules 8.PJ)ly: thus !J iJ. tho usufruct of 
a thing or• of the entire est<1te is bequeathed, the le
gatee is enti tlec1 to nll tho rights anc1 is ·bound by all 
the obligntions of' a usufructuary. 

(iii) 

Those are: ..... 

(a) .A personal action ngainst the debtor of the 
legD.cy. This wrts the 11 r:ctio ox tosto.mcmto11 ~ ·which j_s 
dcscriboc1 by our law as tho action for claiming c. logo.cy, 
This action, like tho corresponding action for claiming 
an inheritance, is barred by proscription nfter ten 
yo~rs om tho day of the opening of the succes on, 
With re go.Pd to rninor·s anc1 IJorsons inter . ctocl, tho t:Lme 
is extended to one year o.fteJ) the at nr1.1cm-t of ma;jorJty 
or the revocation of cree of diction~ 
the cy is loft 11 cori.rlitj.ono 11 or it ex clj.e 11 , pres-
cription is suspended until the happening of tho con
tingency 01~ the oxpir.::.:1 ti on of the time, in acco1')dance 
with the general rules. 

(lJ) 1I1hc renl actj.ons competent inst any person 
in possession of the thing 1Joqueathed.9 which ape also 
governed by the general principlos6 

( 
• ) (I • 11 1'). , t l.V ,;iDCl. o.r~.~~~· 

r.I.1hese 0.1"10 :-

(a) The benefit of tho sop.::1rc:.tion· of qstates .. 
(b) '11he right of the legntee 9 whenever the legacy ts 

11 ex dio 11 01'1 11 sub. concli tione 11 
9 of demo.nding a security 

for the porformnnce of the legacy by the debtor thereof 
upon the happening of the contingency or the expiration 
of the time. 
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2. pp;J_igat~ .. ons of the Legatee .• 

Strictly speaking, the legatee sho-z.tld hc..ve no o'bl~L
gations sj.nce he -does not s11ccoed to the i:.iJ2e1.-ij_ t::1::wo of' tbe 
deceasocL, C0Lso0~uer.1.t1~v-, the 9:::11y obli.g2.t::~::r:i.s to eh 
he me..y bo mJ:ojoc·t c~.I'e ·t;]:lO:Y.:: vrh1.c.:n m:1y have "been im:;_)osed 
upon him by the tes t.n to::-1

, wb.e:;"'..; cxpro ssly 01'" implicitly .. 
The testator may ve oss~y i~posod n burden or a 
chc-n--ige O!l the 1 toe, and su:.;h ·::rrn:c~en or char~ge musty 
evidently!> bo carried out.. Moreover~ the law, under 
given conditions, presumes that a burden created by the 
testator1 is inherent to the thing bequeathed and it sub
jects the legatee to its performance. Section 769 (1) 
in fact provides that "vvhere before o. will is made or 
subsequently~ a right of usufruct, an annuity or other 
perpetual or temporary burden9 shall have boon imposed 
upon the thing bequeathed, the legatee shall receive the 
thing as so encumbered11 • If the said rights or burdens 
existed already at the time of the will, it is presumed 
that the testator meant to bequeath the thing as enctun
bered; if created subsequently~ a partial· revocation of 
the legacy is presumed,. The contrarysi however, is pre
sumed9 saving an express declaration by tho testator, 
if the burden encumbers the entire property of the in
heritance.· 

Section 769 ( 2) adds that "vvhore the thing be
queathed is charged with a hypothoc in respect of any 
other c1obts 51 the person who is to 1x1y the logo.cy sho.11.9 
unless the testator has otherwise directcd,9 bo bound to 
cli sencUl'T!.bOP i tH.. This subsection dori ves from Consti
tution III of' Soverus and Antonim1s (c. 11 De Legatis11 )y 
and it ap~.:;lies incl..opendently of vvhother the thing be
queathed vms so charged bof'e..n1 e or subsequently to the 
will. Moreover, if the log~toe pays the debt in order 
to disencumber the tenement, ho is ontltled to reimburse
ment from the debtor of the legacy and is subrogatecl to 
the rights of the creditor in respect of the debt pnid 
by him.' 

Conditional DisnositiQll§.. 

A testamentary disposition is conditional when it 
is made to dopend upon an uncertain future event, ei the11 

by suspending it until tho event happens (suspensive con
dition), or by dissolving it if the event ·happens or dous 
not happen (resolutivo cqndition). A condition is either 
suspensive or resolutive 9 potestative~ or casual 9 or 
mixed, negative or positive. · 

Reguisites for validit~. In order to be valid n con
dition must.be possible, lawful and intelligible. A 
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condition is im]?Ossible \/Yhen it is physically and object-· 
i vcly such, and;;i therefore, o. sub jocti vely impossib1c 
condition is valid, such as n condition of taking a 
university degree imposed on a mentally defecti vo pc:r· r;n 
If the condition is impossible because 8f circu111sta1li:.·:c:B 
of time or of place, S'UCh as tho conclition 11 if) you r·zYL 

.Ameri cr:1 in one so concl11
, it vvo.s regarded t:~s 11 non s crJ. D-i;a Ii 

1)y the Ro:mnns, ['.nd ,this view was also upheld by Tou1lj.er 
and Tro:plong. Moro rec\.sonable appcnrs to be the sugges
tion of Pacifici Mazzoni that only tho accidental circum .... 
stances of time or of place which render tho condition 
impossible should be regarded as Hnon scripta11 , whilst 
its principal contents should stand. 

A condition is unlawful if it is contrary to moro.
li ty, or to public policy, or is prohibited by law... Un
lo:wful concU tions may be classified as follows:-

1. Conditions contrary to individual liberty, i.e. 
contrary to freedom of status, religious froec1om, freedom 
of clonli cile and freedom of marriage. 

2. Conditions contrary to the laws on family rolo.tions; 

3. Conditions contrary to certain laws governing the 
exercise of property rights.9 such ss a condition resti'lain
ing the heir from exercising the benefit of inventory 
(Section 750). 

Sect.ion 752 foresees a s-oecial kind of unlmvful 
condition and :provides that n[my testamentary disposition, 
·whether by uni vorsal or singular ti tlo, mado by tho to s
tator on conc1i tion that ho shall in return bonefi t b~r the 
will of the heil'l or legatee, is nu11n. 1:ho reason being 
that testrnmmto.ry dispositions cannot se1-:.vo as means of'· 
benefittinc by tho will of others. 

The most frequent unlnwful condition is that in 
restraint of marriage. It is a traditional rule (Fr. 22, 
b. une conclitionibus et clemonstrationibus") confirmecl by 
Section 749 of our Civil Code that 11 n condition :prohi
biting n first or subsequent marriage shall be considered 
as if it hs:d not .been a ttachec11t. ~rhe right to marry may 
not bo restrained; marr'iage is the origin of the family 
and of society9 and it is that state in which a man ancl 
a woman may live together honestly,. Whether it i'lefors 
to a first or to a subsequent marriage, to the :person 
bcnefitted or to another, to a physically or morally fit 
or unfit 1)erson, is immaterial~ provided its object is 
to restrain mnrriage. The nullity of the condition is 
absiblute in so far as it prohibits marriage, but it may 
be valid if it simply rostrlcts £~ persorls freedom to mnrr:~r. 
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Within reasonable limits marriage may be the subject of' 
a condition, provided the person concerned is not 6~ 
pri ved of his freedom; and the lawf'ulness or othA.!7i1;: j _ s ~ 
of tne condition depends on the particular circmnstt.<.~:ic(~ i.: 
of the case, 

Some of the more controversial cases may her3 ~)e 
examined. one such case is a bequest left to a person 
on condition that he shall not marry any of the ix~rscms 
mentioned in the will -- "si Titio non nupsorit, vel its 
si neque Titio nequo Scipio neque Caio nupserit" (Fr. 6.J, 
D. ibid.). A similar condition is valicl --· "magis plaeu.::.. t 
qua:iibet eorum si nupseri t ammissuram legatam", in viffN 
of the fact that the freedom of the person benefitted is 
merely restricted. Equally valid is the condition that 
the heir or legatee shall marry a specified person; it 
is in fact presumed that the testator had in mind the 
welfare of both persons wlj.en he imposed the condition. 
In general it may be said that the condition that the 
heir or legatee shall marry has constantly been held to 
be valid. 

• 
The law itself makes two exceptions to the rule 

that tta condition prohibiting marriage shall be considered. 
as if it had not been attache~' in Section 749 (2) and 
( 3). Section 749 ( 2) runs as follows: "Nevertheless, 
where a legacy consisting in a right of usufruct, use or 
habitation, or in a pension or other periodical payment, 
is ·contingent on the legatee remaining, and limited to 
the period during which he or she remains a bachelor or 
a spinster, or n widower or n .widow 9 the legatee shall 
be entitled to enjoy the legacy only ns long as ho or . 
she shall remain a bachelor or a spinster, or a widower 
or a widow"~ This exception enables the testator to 
provide for the subsistence of a person during celibacy 
or widowhood. The condition, however, cannot be attached 
to all testrunentary dispositions, but only to those where 
by the maintenance of the legatee is provided for~ As 
soon as the lego. tee marr.ie ·s or remarries the the legacy 
is forfeited, but only for the future and the fruits 02 
payments received prior to the marrio.ge are not reinibn:c-s
able. Such a disposition, therefore, rather than condi
tional is a limited one • 

. Section 749 (3) provides that "acondi tion in rost·
raint of marriage, attached to a testamentary dispo~ition 
by ono of the spouses in favour of the other, shall be 
valid". The validity of this condition was first recog
nized by Justininn in Novels 22 and 43, was accepted by 
co.non Law and handed dovm to us by intermediate Juris
prudence. Widowhood, it is snid, is an hopournble state, 
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and it is only natural for one of 
that the other should not marry 
these aro the rsasons given in 

iong It has however been 
on the t of the spouses, whi eh may be 

S Of the • ~rhi s cri 
tion is imposed in 

to the tj.mo of 
cuJ in such cr;.rn.ctsn;.ccs 11 magis cura 11!"Je!lor•1::.tn 

to.s invigeri·ct:.r11 (Ii. 62.9 Par. II.9 D. nDc co.o.
ot demonstrationibus") ~ . Thi.s conc1i tion may 

checl to any testamentary cUsposi tion, even to an 
institution of heir. 

It has already been said in the study of Roman I1aw 
that Justinian, confirming the opinion of Sabinus 9 laid 
down that 11 impossibilis condicio in institutionibus et 
legatis pro non scripta habetur 11 (Para. x, Just. 11 De 
Heredum Institutione")~ and that "concliciones contra leges 
scriptae vel contr;s1 bonas mores pro non scriptis habo11.tur" 
(I x,, D. "De Condicionibus").. In contracts, on the con
trary, the rule was, and still is, that an unlawful or 
an impossible condition nvitiatur et vitiat11

41 In Roman 
Law this difference was justified by the et that it 
was important that a person should not die intestate. 
As this reason no longer exist otn1 rightly ariplios 
to the testamentary dispositions the s8.me rule vrh:L eh 
governs conditions in tho matter of contracts -- 11 whero 
the condition is impossible, or contrary to laws or 
morals it shall vitiate the di ition to which it is 
at chec111 (Section 748 (1)). A cial cat:iion of 

s is contained in Se 752 ~ 11 Any tes 
tion., whether by uni ver or singu1n.r ti 
testator on concU t.ion he shall in r 

t by the will of the heir or legatee, is 
following two cases are, however, exceptions thor o: 

( tion restraining a fir or a subsequent 
is considered as if it had not been attached 
749 (l)); 

(b) A condition restraining the heir from availing 
himself of the benefit of inventory is likevrise consi
dered s if it had not been attached (Section 750). 

As to unintelligible condi tions 9 Section 7Lt-8 ( 2) 
provides that nwhere the condition is unintelligible it 
shall be considered o.s if it had not been attached". 

As to the happening of contingencies, the following 
rules are observed:-
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(i) The contingency must actually happen, and the 
conc1i tion is deemed to have not been fulfilled if it. c 
not happen, even if this be due to o. fortuitous o.cc~:tc1orit 
or to an net of the testator himself. Consoa~cnt 
c. g, a legacy i~ left on concli tio!l tho. t the iegntoo 
a debt of the testator, and that cle'bt is paid by t.h0 
testo.tor hj_mself du.ring his li:t'etirne, tho legatee will 
not be en~itled to the beques~. However, in order to 
favou.ri tho efficncy of testa.i-::.i.o:rrt:;:.ry dispositions and to 
giV8 offeot to the presumed intention of the tcs~ator, 
two exceptions are made to this rule: 

(a) Section 1103 (1) which may, by analogy, be ex
tended to testamentary dispositions, and which provides 
that 11 the condition shall be deemed to be fulfilled if 
the debtor who is bound under such condition is the per
son who has impeded the fulfilment thereofu. 

(b) Where the condition can only be fulfilled with 
the concurrence of a third party who refuses to intervene, 
It is presumed that all the testator required was that 
the per.son benefi tted should be ready to f'ulf'il the con
dition. Thus Afr1canus says that a legacy left under the 
condition "si Teclam uxorem duxerit, muliore nolonte 
nubere, cum ipse para.tum esse, legatum ei debcatur" (L. 
31, D. ibid.) •. 

(ii) "In c'ondi.cionib1;-1s primum vohmtas d~functi obti~ 
net, eamque regit cond1cionemt1 (L. 19, D. ibid.). It is 
by following this principle that one is to decide whether 
the condition is to be fulfilled by the person benof'itted 
personally or may be fulfilled by others for him; 01., 
whether in case of several contJ~ngoncies, one only 01 .... 
all of them are to happen; 01., whether tho concU. t:i. on :ts 
to fulfilled after the death of the testator or 
be fulfilled even during his lifetime,, As to the le.s 

ioned question, it is useful to recall the opinion 
confirmed by Lex 11, D., where the distinction 

is between promiscuous and non-promiscuous condi-
. tions: a promiscuous condition is that which is potosta .... 
tive the person benefitted and capable of repeated 
fulfilment, e.g. "si duem dederis Titio, vel si Capitolium 
ascenderis"; a non-promiscuous condition is either a 
casual condition, e.g. "si navem ex Asia venorit", or a 
potestative condition which can only be fulfilled once, 
e.g. 0 si filius meus nupserit11 , or a mixed condition, e., 
"si consul factus fuerit". A promiscuous condition mus 
be fulfilled: after the death of the testator 9 even though 
the act may lmve been repeatedly performed during his 
li.fetime, since it cannot be said that the testator's 
intentions have been carried out unless these are knovm M-
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"etio.m debet scire hanc condicionom insortam, nam si 
fo.cto fe ccri t non vicletur oli tomperasse voluntate". A 
non-promiscuous conc1ition, on the contrary::- may.t as a 
rule:; bo fulfilled either before or after· the tosta to:P t s 
death. 

As to when a condi t:i.on 5.s doernecl to have OJ? to hc:i.ve 
not hr.::c:i f 11 }.f2' ll 0 d t 11~1e qr..,·l-f1f' ·,-~~,., F"lC· ,tf(/"";tnrn·1Y10· C"Y1r"1"r.1' 01·101 

_ • _...,,,,,,., ~ ',""' ...... i. v 9 .. ~."" ...... t.. .... i. .... :· ··..., ... ...... _i.... ._.,u u ~·. '-' - -~~J.~'·l::A ,1...,.).\,.·.-l , """ . et. 

obl:1_ ·c1 ons a1Jply 9 ancL Pcf';;r1·)11(~C Jo n~acle th6r•eto.. A 
negr..,_·cj_'i7'12 suspcmst·~e condi. timt;t £1ov.revor !i ncccJs specic::tl 
attent:Lon".' If the S3.ic1 concU.t1.on j.s potestative for the 
pe1"lson bcnefi tted!1 it can only be said to have been f\.Jl-· 
filled when such person diosy since only death can en .... 
sure that the condition will not be infringed. StrJctJ.y 
s:peo..king 9 therefore 9 the disposition to which it is t~ 
tac1.1ecl could only take off'oct on the death of the person 
bcnefitted9 vrho could derive no advantaGe theref1"jom) r~ro 
obviate this inconvenience the jurisconsult QuiiYcus 
Mitius Scevola devised the security -- which bears his 
name, 11 cautio Mitiana" -- whereby the pe1•son benefitt.ed 
may avail himself of the disposi t_ion made in his favo1-11; 
immediately$ Section 755 provides that 11 If the testator· 
has loft the inheri tancc and legacy subject to the obli
gation that the heir or lego..tee shall forbear from doing 
or from giving a specified thing9 the heir or legatee 
shall be bound to give sufficient security~ for the ful
filment of such obligation, by means of sureties or by 
means of a hypothecation or pledge in favour of the per
son in whom 9 in case of non-fulfilment, the inheri to.nee 
or legacy would vest". 

Effects. 

1. filf_f e _g} s of a su:.§.P..E2,IleJY_~~£'?A9~~-.t'!:S.JJ., ~ 11 Ff:;.na.m:i-tG 
condi tio:oen the diSJ)OSi tion ic, r:.m:::T~.:01:c.ied: tl:: .. ": J oJ: 
the inheritance is not ncq_1.1irod 1:::.nd no·;: . .!> thc.t• ewe J> 

be tl'•ansmittec1 to the heirs if the cm1cUtL::m~~J. }:;(:;tr o::) 
legatee dies before the condition is fulfilled~ it 11 
be remembered that in respect of condi t::onal ob1.i b.c1!.1,:-:J 

the rule is that the rights acquired conclitionD.Jl~r 
a contract are transrnj_ tted to the heins before 
pening of the contingency in view of the principle 
the parties stj_1Julate not only for thomse17es but a1c;o 
for the persons claiming under them~ Testrunentary s-
posi ti ons$ on the contrary 9 are made for persona1 c 
derations),, and a right acquired condi tiono.11y a 
wi,ll may not be transmitted before the conc1itim1 J.2 f' 1JJ~ .. 
filled., Section 753, in fact.9 provides that 11 any tern 
mentary disposition made subject to a condition dependinE 
upon an uncertain event, and being such that in tho 
intention of the testator the valic1i ty thereof is de:j)Ond
ent upon the happening or non-happening of such event~ 
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shall be ineffectual if the person in whoso favour it is 
made dies before the fulfilment of the co·r:,d:ttionir; fincl 
Section 758 (2), referring to th0 ri~ht o~ the 1 
to receive the thing bequeathed, ovtdes that •i 

the legacy is made conditionally, such right shn.11 EOoG 
vest in the legatee before tj:io f'uJ.1':1.}.Jnr:;-n't of the co:"{1.eh-
tion1i. This -rule presuppos~~.s d:U:3~:;:ioL-3J.t:i.on is 
made E1.:i"b ject to a suspui:>.s:~vc eo:11).J. l t::tG rt:!:C:Ul to clear-
ly :r'.2 !)~r.:. Sc ction 753; it j s r:. 9 hfo::.~0; ap1)li eable 
whe:2e t.h.e condition~ in tlLe iJ.'ltenticm of the testatm:, 
is m.0:r y meant to suspend the exec"C.tio.n of the testa .... 
mentary disposition (Section 754). Such was the case 
solved by Papinianus in Fr. 26, D" 11 Q-c.ando dies 1 torur;.2 
vel fi dei cornrni s sori um ceda t" ( L, 36, Tit. I I) c. CChe o-
ta tor had mad:; a bequest of a sum of money to one o:f s 
pupils to be :iecei ved by him on attaining 25 years of 
ago; in tho n10antirne the money had to be invest eel n:r.:.d 
the fruits thereof to be receive by the childo The pupil 
died before he reached the age of 25 ycars 9 and the s
tion arose whether the legacy was transmissible to 
heirs or becano ineffectual through the non-fulfilment 
of the condit~on. The solution given by Papiniam1s was 
"transmis sa1,,UJ1 ad heroclem pueri fic1ei commissum11 ; in other 
words, the event contemplated by the testator w2s merely 
meant to suspend tho execution of the disposition --
u ccrtc-:i.rn aetatem so1-iti solvendo presti tutmn vic1-eri·, non 
pueri fidiecornmisso relicto condicionom incertamtt. Th1s 
was substantiated by the fact that the fruits were to be 
received by the legatee. In re 11 Borg utrinquo 11 (15th 
.April, 1883) the san10 rule was adopted by the Civil 
Court, First Eall. 

As to the protection of the interests of the person 
in whoso fo.vour the clis:posi tion is r~cn(!j~ +.Jb0l1'-lll:r r.1.~:;. 
on tho'one har:d, and of the person 1n tno 
vvoul d. vest in case of non-ful:filri1cn-t. 
on the othcr.9 a distinction has to "bo ~:.c~.c-:.o °!::6t11ce~:L Ctl'l 

inhcr~itance and o. log2~cy. Section 757 ovldds t 11 

the heir ho.s been instituted subject to a co:1cl1ticm."'lt 9 

there shall be appointocl an aclministrnt01" of the t .. ,, 
ance until such condition is fulfilled or it is cur 
that it cannot be ful:filled. An a&ninistrator l so 
be appointed~··· 1 in the case in which tho instituted 
heir is the inn1edi8. te i ssue.9 as yet unconcc:L of' a 
person living ~t the time of tho doath of 
as nrovidecl in Section 637. Such adrninif~ 
hav~ the same povrc1"s and duties of the cur tor of a ~,,r::1 
inheri tanco 9 s·ib ject to any other direction.9 accord:i.ng 
to circumsto.nces, the court shall deem fit to gi ve 11 ~ 

Whei ... e a legacy is beq_uoathed conditionally, tho 
person charged with the payment of the legac~ may be 
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compelled to furnish secnrity in favour of the legatee 
(Section 756); and if the heir or legatee fails to give 
such security~ an aclrninistrator will be appointed to look 
after the interests of the person in ·whose favour1 it had 
been bequeathecl as well as of the pe1,,son on whom it ht:::1.s 
been charged (Section 757 (2))~ 

'J:hese rules do not apply whe1'1e the concli tional hei.r 
or J.ego.tee is enti tloc1 to the 11 cautio Mi tianan, s af'o1'1e
sai d9 under Section 755~ 

0 JWeniente concli tione11 
9 the inhori tancc devol vos on 

the .heil,, and. the legacy is acquired by the legatee with 
e~foct retrospective to tho date of the ouoninq of the 

-- <..::> 

succession. The hoir or legatee will, therefore, bo on-
ti tlod to the fruits or interests as f'ror.n that dato. 

If the condition is not fulfilled, the disposition 
is deemed to have never been maclo. 

2,. Effects of a R.esoluM.ve Condition. 11 Penclento con
dj_ tione 11 ,"" the-ii1hor:CfallCG Or legacy rs--aCqUirGd SUb joct 
to dissolution. If tho condition is fulfilled, the right 
of the heir or of tho legatee is dissolved, &nd the heir 
01'l legatee will ho bound. to restore tho Jff•operty roccdvcc 
as we11 o.s the fruits thereof 9 sinco the fulfilment of a 
rosolutive condition has a retrospective effect. If the 
condition is not fulfilled, the institution or legacy 
will take a definite effect. 

Limited Disnositions. 
-----~·----------

11 Dies11 is .the day on which a lirni tocl disposition is 
to take effect ( 11 dies a q_uo 11 or susponsi ve time) or. on 
v1htch its effects r.:n,,o to cease ( 11 dies ad q_ucm11 or ex·"" 
tinctive time). The extinctive time is proper to suc
cessive or continuous liberalities. ·r11imo may also bo 
either certain or uncertain: it is certain when it is 
established by fixing a certain specified dny or by re
ference to an ovont which wil~ certainly happen on a 
known and certain day 9 e. g, the 26th birthday; it is un
certain when it is established by reference to an event 
yrhich will certainly happen 9 but on an uncertain c1o.y. 

Time does not suspend the disposition but only 
delays tho execution thereof., If it is oxtincti V09 its 
function is to oxting1.iish tho dis:posi tion on the appointed 
day. 

Where a suspensive time is unccrtain 9 it may dis
guise c-:. conclJ.tion in the following two cases:-
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(a) Where it is certain that the event will take 
}'.)lo.cc but it is uncertain whether~ it will happen b 
or after the doa th of the logo.tee: n horcs mcus eu.ri1 
~or~etur centmn Ti tio clabo". In this oxnmplo, thouc:ti. 
it is certain that my heir will die, it is uncertain 
whether Titius will survive him. · 

(b) Where it is uncertain whether the event will 
happeny as in the case of a legacy left to a person to 
be received by him on attaining a certain age or on his 
mo.rriage: it may be doubtful whether the disposition is 
limited or conditional. 

The diffi cul ty51 in either cnse, is sol vcc1 by inter
preting the intention of the testator, according to cir
cumstances • 

. Time may only be annexed to dispositions by singular 
title. The ground for this rule 9 in Roman Law, was the~t 
the quality of' heir did not ad.mi t of' ii continui tatis so
lutio11. Under the laws in force the reason for this 
rule is tradition9 confirmed by Section 751 of ouP Civil 
Cocle 9 vvhere it is provided that 11 if in any testamontnr~y 
disposition by universal title the testator shall fix a 
day on or from which the institution of the heir sha11 
commence or cease, such limitation shall be considered 
as if it hr1d not been attached". 

Doubts, however, 2rise in view of Section 754, 
which runs as follows: "A condition which, in the inten
tion of the testator, is merely meant to susperjd the 
execution of the testamentary disposition shall not 
operate so ns to bar the heir or lego. tee from e~cqui.ring, 
even before the fulfilment of the condition) a vested 
right transmissible to the heirs of such heir or logatecn .. 
The solution to the difficulty is this: Section 754 
refers to a limitation which merely delays tho exercise 
of some particular right of the heil'), such as the mnnage
mont of the hereditary pro1')erty, without affecting his 
other rights as heir; Section 751 refers to a limitution 
which suspends the exercise of all the heir's rights .. 

Effects. A suspensive time delays the execution of 
the disposition, but it does not operate so as to bar 
the legs.tee from acq_uiring the legacy. BY Section· 7569 
where a legncy is bequeathed so as not to be exigible 
before a certain time 9 the person charged with the i)ay
ment of the legacy may be compelled to give suf'ficient 
security in favour of' the legatee, and, should. he fail 
to o·ive the security required, an ad:ministre.tor will be 
app~intoc_l unt.il the expiration of the time (Section' 757 
(2)). Upon the expiration of the time fixed the legatee 
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may demand the delivery of the legacy and exercise all 
other rights competent to him., 

1\n extinctive tJme 2llows the cnjo:'!m1011t of the 
legacy until its expirution, when all the rights of the 
lega ·00 e n:re extinguished 11 ex tunctt • 

Pc,r[odus 11 is an obligation irn.posecl on the heil.., 01'l 
legntfJo as a charge on the prope1•ty beq_uef:lthed to him, 
or a charge imposed on the lawful heir who has not been 
deprived of' the inheritance due to him by operation of 
law, such as the obligation of pa~ring yearly a specified 
sum NRX±R:s:±i:±la:tiER to a SJ:)GCified person or institution 
(in which case the 11 modus 11 vrnuld constitute a legacy in 
favour of such person or institution):> or the obligation 
of assuming the testator's surnrune. 

"Modus" is different from a suspensive condition in 
the following respects: a suspensive condition suspends 
the a cqui si ti on of the inhe:c i t;-rr.1 co or of the legacy 9 b~_,_ t 
it may not be enforced; 11 moax~;-~i; 9 on the contra1•y 9 Lac no 
suspensive effect, but it i1:3 c:: .. :.1'01";\ceablo, If the hc2.1" 
or legatee fails to pel"fo:"'m ttic~ obligation imposed 
him 9 such failure does not itself opernte tho for-
feiture of the bequest 9 unless such forfeiture has been 
expressly inflicted by the testator. 

A 11 modus 11 which is impossible or unlawful is null 
but such nullity does not affect the validity of the s
position to which it is attachedp since the non-fulfilment 
of tLe 11 rnodus 1t does not operate so as to bar the heir or 
legs. e from acquiring tho inheritance or the legacy .. 

Penalty Clause. 

A penalty clause is a disposition attnched and ac
cessory to a 11 modusu which is made to ensure the perfor
mance of tho umodus 11 : as it is accessory thereto~ it is 
null if the "modus" is null. 

Of Particular Legac~~· 

1. Legacy of an indetermi~£te thing. 

As already stated9 the subject of such a legacy has 
to be determined before it can be deli verod to the legatee. 
The right of selection belongs to the heir, unless the 
testator has other·wise directed (Section 759), or to the 
person charged with the legacy, the reason being that the 
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heir or the person so charged is the debtor of 
gacy, and it will be remembered that in obligations 
whereof the subject-matter is an indeterminate 
included in a genus or a species, the right 
belongs, as a rule, to the debtor. In such case 

c-

heir or the person charged with the dmlivery le-
gacy dies, the right of selection will pass to his heirs, 
together with the debt which forms part of the estate; 
the.. 8~·ff!1e rule npplies to the case where the right of 
sel~ction has been attributed by the testator to the 
lega.toe (Section 762 (1)). Who1'ep however, the right 
of selection has been left to a third party who refuses 
or is 9 in consequence of . death or other impediment, un
able to make the selection, such selection will bo made 
by the Court. The death of the third pa1-ity, therefore,, 
d.ocs not 01Jerate the tr-ansmission of the said right to 
his heirs,~in view of the principle that mnndato is a 
power conferred personally on the mandatory and is ex
tinguished by his death. The law does not provide for 
the case in which either the c1ebtor of the legacy or tho 
legatee entitled to the right of selection, is lUlable 
to m8.l\:e the selection for any reason other than death; 
it is agreed, however, that the selection will, undor 
such circumstances, be made by the Court 2nd not by the 
x)eprcsentative of the person to whom such bel 
As to the case of a refusal to exercise the d 
some commenta tore hold that the selection should 
by the Court; it may~ however 9 be objected that,. in 
matter of obligations, Section 1125 provides that 11 

the party entitled to the option fails to exor se 
option ••••• , the right of option shall vest in 

, and that the said rule ought to be 
dispositions. 

As to the rules governing the manner in whi the 
selection is to be.made, Section 762 (3) provides that 
Hoven where in the estate of the testator there shall 
be only one of the things included in the genus or spe
cies, the heir or legatee having the right of selection 
shall not.? in the absence of an express disposition to 
the contro.ry, be entitled to select other than the thing 
existing in the estate". 

If the right of selection belongs to the heir, he 
must select the thing H cum arbi trio boni viritt or, in 
other words, 11 he cannot be compelled to deliver a thing 
of the best quality, but cannot offer a thing of tho 
worst quali ty1' (Section 759 (1)). ~:he rule is founded 
on the prosUJ:ned intention of the testator, since when 
an indeterminate thing included in a genus or species 
is disposed of, one has in mind a thing of an average 
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quality; and it is applicable to all cases in which a 
selection is necessary, whether such selection is res~ 
tricted to things exis~ing in the estate or not. 

The same rule applies where the right of selection 
is left to a third party: it is, in fact, reasonable to 
suppose that the testator left the selection to a third 
party precisely in order to ensu11 e impartiality. Con
sequently, the same 11ule ought to ap1)ly whe1'1e the selec
tion is to be made by the Oou1.,t 1 

Where$ however~ the right of selection is left to 
the legatee 9 he may select the best of the things of 
the given genus or species existing in the inheritance; 
but if there be none~ he cannot select one of the best 
quality (Section 760;. 

The selection determines the subject of the legacy, 
and by effect thereof the legacy becomes ofte ofadeter~ 
minate thing: as soon as such determination takes place, 
the ownership passes to the legatee, and the thi:gg is 
at his risl{ and peril. 

The selection, once made, is irrevocable (Section 
762 (2)), provided it has been validly made and it is 
not impeached with success. If the selection is im
peached and declared to be null, a new selection will 
have to be maclo, A selection is invalid if, for in .... 
stance!' SUJ;:>posing the right of selection belongs to the 
legatee!/ the heir fails to produce all the things exist ... ~ 
ing in the estate and included in the given gonus or 
species. 

2. Alternative Lega,cies. 

An alternative legacy is one whereby two. or more 
things are bequeathed alternatively: all the said things 
form the subject of the legacy, but the delivery of one 
of them discharges the heir, or the person ch8.rged with 
the legacy 9 fr an his obligation. 

Here again a selection is necessary as in the case 
of a legacy of an indeterminate thing included in a 
genus or species, with the only differencd that in al
ternative legacies the selection is limited to the things 
bequeathed alternatively, The right of option is pre
sumed to have been left to the debtor of the legacy, 
but it may be left, by the testator, to the legatee or 
to a third party. 

Any of the things in~ludod in the legacy may be 
selected: if the right of selection belongs to the 
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debtor of the legacy he may select even the worst thing.t 
and if it belongs to the legatee he may select even tho 
best thing; all such things in fact are equally the 
subject of the legacy, and whichever of them is selectecL 
it is necessarily one which the testator meant to be
queath to the legatee. 

3. "J_,e@ t~.-:1!,.~1~-ni s_: or legacy of a debt due to the 
testator. 11 Whc11 i::; the subject of the legacy is a sum 
owing to the testator •••• , the legacy shall only have 
effect with regard to such portion of the debt as shall 
stili be owing at the time of the death of the testator"~, 
If, therefore, the debt is found to have been paid, the 
legacy will be ineffectual. Such a legacy, in fact, is 
one of a determinate thing and is, therefore, ineffect
ual if the thing is not found to exist in the estate at 
the time of the testator's death, 

The effect of this legacy is that of transmitting 
the debt to the legatee, together with all the actions 
necessary for its enforcement, as well as its accessoriee 
including the interest which falls due after the death 
of the testator. The interest which may have already 
fallen due before the opening of the succession is 
deemed to be a debt "per se" and is not,, therefore, in-· 
eluded in the legacy unless the testator has otherwise 
directed. It need hardly be said that the debtor of the 
legacy does not warrant the existence of the debt and, 
~uch less, the solvency of the debtor: such warranties 
!lre due only where the debt is assigned f'or a considera
tion, 

4. "Legatum Liberationis". It consists in discharging 
the debtor from a debt due to the testator. Where the 
legacy consists in discharging the debtor from all the 
1ebts due by him to the testator, such legacy will b-e 
1oemed to include only such debts as were due to the 
testator at the time of the will, and not such other 
debts as may hnve been subsequently contracted (Section 
743). As the testator could not have foreseen tha en
tity of such other debts, it is presumed that he meant 
to discharge the debtor only from those debts which were 
due at the time of the will. The provision of Section 
740 is applicable to this legacy; in other words~ the 
"legacy shall only have effect with regard to such por
~ion as shall still be owing at the.time of the death 
of the testator"; consequently, the legatee may not claim 
what he may have paid fran the heir, 

5. 11 Legatum Debiti". It consists in a legacy made in 
favour' of the creditor of a debt due to him by the testa
to.r, or of a legacy of a thing or a sum of money declared 
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by the testator to be due by him to the legatee. It has 
been traditionally held that such a legacy is valid even 
if no debt is due by the testator to the legatee. 
mention of the debt is deemed to be a false demonstration 
or the expression of a· false consideration. The f01~r:1e1~ 
does not affect the validity of a legacy, and a di 
tion can only be 7oided by a false consideration, even 
though cood? :tt' it is shown that the testator would 
not have rnado :i. t :LE' he had been aware of the truth,. Fo:i~ 
this reasoD. e.:!.fici Mo.zzoni holds that if the testator• 
believed h.imsolt' to be a debtor and would not have made 
the legacy had ho bse:!.J. awa1,..e of the truth, the disposi ... , 
tion will be avoided on the strength of Section 722 (1). 

The non-existence of the debtor, however, provided 
it is known to the testator, has an important effect: it 
has already been said that where a debt is bequeathed it 
is necessary that such debt should exist at the time pf 
the testator's death, and this rule applies to a "legatum 
debi tis" where the debt exists; where, however, the de
claration of the existence of a debt is false, it is 
obvious that the said condition cannot be required. 

It might appear that where the debt is true, the 
legacy is useless; on closer consideration, however, it 
will be found that such a legacy is advantageous to the 
legatee who acquires an "o.ctio hereditaria" in addition 
to the personal action arising out of the debt, which 
former action is prescribed by the lapse of ten years, 
reckoned f'rom the date of the opening of the succession. 
Moreover, the legacy removes any condition or limitation 
to which the debt may have been subjected, as well as 
any doubt in respect of the valifiity of the debt. 

The provision of Section 742, which follows Roman 
Law, may hero be mentioned. It is there stated that 
"where the testator, without mentioning the debt due to 
him, makes a legacy in favour of his creditor, such le
gacy shall not be deemed to have been made in satisfac·
tion of the debt due to the legatee". Under our lawp 
however, this rulo has two cxceptions:-

(a) Any disposition made in favour of any, person 
entitled to legitim or other portion of property, with
out an exemption from imputation, is deemed to have been 
made in satisfaction of the snid rights; 

(b) In the absence of o.- declaration to the contrary, 
a·ny property which the testator bequeaths to his wife 
is in all cases doomed to have been bequeathed on account 
of her dowry and dower (Section 676 -- vide also para. 55, 
eh. I, B. IV of the. Code de Rohan). 

Page 1,063,,/ 



AHClP - 1, 063 -

6. Le~£:Z.. cf' jVIaJp~gf1.pce. 11 A legacy of maintenance 
shall include food, clothing, habitation and other ne
cessaries durJ..ng the li:fe of the legatee; and it may 
also, acco1•ding to cumctan~es, include the education 
of the legatee s.ccor·ding to his condition" (Section 744 
and D. B. 34, Tit. I)-

7 • 1~ .. ~gz~qf_),dE.lli,~21?~· As a rule the thing be
queathed must be delivered in the. condition in which it 
is on the day of the death of the testator To this rule 
there is an exception in respect of embe11L~hlnents or of 
new constructions made in the tenement bequeathed or of 
a tenement of ·which the testator has enlarged ·the bound
ary, including therein new acquisitions (Section 768 (2)). 

8,.. Le acy of Periodical Performances. (V. Dig. b. 33, 
Tit~ "De annuis legatis' • Such a legacy consists in 
the payment of a sum of ·money or the delivery of a spe
cified thing at regular intervals, such as every year, 
or every month9 or every day. rt consists in as many 
legacies as there are performances: "si in singulos annos 
aliqui legaturn sit, Sabinus, cuius sententia vera est, 
sit, plura legate esse sit:> id primi anni purum, sequentiu:n 
condicionale". In other words, the legacy ih-.re.spect of 
the flbrst performance is not subject to any condition 
excepting that common to all bequests, viz~ the survival 
of the legatee; the legacies in respect of subsequent 
performances are conc1itional, that is, they ar.e subject 
to the condition that the legatee be still alive at the 
time when they fall due. The testator, in fact, inter:..ds 
to benefit t:ne legatee for each successive period; 
therefo:resi if when a new period. starts the legatee is 
dead, the disposltion will cease to have effect owing 
to the absence of the person in whose favour it was 
to have eff ec-::;. Where, on the contrary, thEF legapy ···is 
one, payable by :instalments "ex die", such limi to.ti. 
will not operate so as to bar the legatee from acq11:i. 
the entire legacy the very moment the succession is 
opened, but will only suspend its execution: consequen~ 
if the legatee dies after the testator but before all 
the instalments fall due, such instalments as may not ye~~ 
have fallen due will be payable to his heirs. 

, The survival of the legatee at the commencement of 
the period is sufficient to entitle him to the entire 
legacy for that period, just as whore the legacy is one, 
the fact that the legatee is alive at the time of the 
testator's death entitles him to the entire legacy (Sec-
tion 767 (1)). 

In respect of a 1ifo annuity constituted by means 
of a contract, it has boen seen that it is necessary to )• 
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distinguish between an annuity payable in advance and 
one payable in arrears: the entire annuity fer a given 
period is acquired if it is payable in advance evon 
though the creditor may have been alive at the cornrrtence
ment only of that period; if, on the. contrary, it is 
payable.in arrears, only a proportional part thereof will 
be due to him, under similar circumstances. 

'rhe legacy cannot be claimed until a:fter the expi
ration o:f the period (Section 767 (2)); i:f, however, the 
legacy is by way of maintenance, it can be claimed at the 
commencement of the period (Section 767 (3)). 

As to the duration of the legacy, Roman Law dis
tinguished according as to whether the legatee was a 
physical or moral person: in favour of a physical person 
it lasted for his lifetime, in favour o:f a moral pe~son 
it was deemed to be perpetual (vido Frs. 5 and 8, D. ed. 
loc.). Pacifici Mazzoni confirms this distinction and 
holds that a life annuity left to a moral person should 
be perpetual, since it i,s of its nature indefinite~ un
less the testator has :fixed a time, It ceases to be due, 
of course, if the moral person ceases to exist., 

OF SUBSTITUTION AND OF ENTAILS' 

Substitution is one of the r·emedies against the i:1.'"' 
efficacy of testamentary dispositions through the death 
of the person in whose favour they have been made befm.:-c 
the opening of the success:ion •. It consists in the sub .... 
sti tution of another person for the heir-institute or f~:~ 
the legatee~ in the event of such heir or legatee not 
being able or willing to accept the inheritance or the 
legacy, In this way the testator ensures that his pro
perty vrill be enjoyed by a person he intends to benefit-

Kinds of Substit~tion. 

Under Roman Law and under Common Law main forms 
of substitution were recognized: (1) Direct Substitution, 
which was that ordered directly and imperatively - 11 Primu 
heres esto; si primus heres non erit, secundus heres estc 
..... and in which the heir-substitute was the direct heir 
of the deceased; and (2) Indirect Substitution, which was 
that ordered indirectly - "primus heres esto; eundem vero 
rogo eiusdem fidei conunitto quid hereditatem secundo 
restituat" .. and in which the heir-substitute received 
the inheritance indirectly through the heir-institute .• 
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Indirect Bubsti tution \/Vas the source of Hfideicornmissa" 
or entails, which were clearly expressed in the formula1l~j 
disposition: n~Primus heres esto~ eiusdem fideicommitto 
ut hereclitatem Secundum restituat". 

· Direct suostitution could be "vulgaris vel connnunis 11 

or "Pupj.lla1~1sn o;-y 11 quasi-pupillaris". Entails have beEm 
abolished by the laws in force; but the three kinds of 
direct substitution have been maintained. 

1. ttsubs.ti ~utio vulgaris",• 

It c9nsists in the substitution of another person 
for the heir-institute or for the legatee~ in the event 
of such heir or legatee not being abl~ or willing to 
accept the inheritance or legacy (Section 788). The cause 
of the inability is immaterial: substitution takes place 
in all cases whether the inability to accept be due death 
or incapacity of the heir-substitute or of the legatee, 
or to the happening of a resolutive condition~ or to the 
non-:Culfilment of a suspensive condition; unwillingness 
means the renunciation of the inheritance or of the 
legacy, 

Where in the substitution clause only one of the 
two conting~ncies is stated, that is, either that the 
institute should be unable, or that he should be unwillir., 
to receive the inheritance or legacy, the other con tin· ... 
gency shall, unless the disponer shall have stated the 
contrary 51 be deemed to be included (Section 791). .The 
same rule existed under Roman Law. 

The vmrds used by the testator as well as the ma.mlt.~:r 
of substitution are immaterial: the testator may:-

(a) "plures in unius locum substituere (primus heros 
esto 51 si primus hcros non erit,, Secundus et Tertius 
heredes sun to)"; 

(b) "vel um.un in plurium locum"; 

( c) "vel singuli singulis"; 

(d) "vel in vicem ipso qui heredes instituti sunt· 
possunt substitui in vicem" (this reciprocal substitution 
is knovm as "breviloqua"). 

Whether a subsequent substitution is made subordinate 
to the institution or to the one immediately preceding 
it, the result will always .be the same. If, e.g. A in
stitutes B as his heir, and substitutes C for B, and D 
for c, D will be regarded as B' s substitute, since it ·1s 
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certain that A wants D to receive the inheritance on 
failure of B and a~ i.n whatever order they may fail 
his trs"' Tr.1..i.!"::i 18 the meaning of the rule "Sub l B 

substitu'to srCb etiam insti tuto intelligi tur 11 • 

rrhe 811C«!.88d.S ~O the inheritance or the 
legacy the placG of the institute as 
if he had. tute 11 ab i:'.1.:t tio"; the institute 
is not an inte1•rr..oc11.c;L:r~y tbJ:>ough whom the substitute suc
ceeds. This is a characteristic feature of ttsubstitutio 
vulgaris", which distinguishes it from the "pupillaris 
et quasi" and from entail. 

The substitute succeeds to the share assigned to 
him by the testator. If the testator has not determined 
such share, a distinction becanes necessary:-

(a) If there is one substitute for one institute, 
the substitute receives the entire inheritance or legacy; 

(b) If there arc several substitutes for one insti
tute, the inheritance or legacy is divided equally betwoen 
them; 

(c) If there is ono substitute for several institutes~ 
the substi tuto receives the i:nheri tance or legacy of thos .. 
institutes who fail; 

( d) In tho case of 11 substi tuti o brevilog_ua11 , the 
shares established fo1~ the institution apply to tho 
stitution. 

The substitute is bound to perform all such ob 
tions as may have been imposed on the party ~or whor.1 
has boon su·bsti tuted, since it is reasonable to pros-cPnr:.: 
that the testator did not intend to prefer the substi 
to the institutet However, as this rule is founded o~ 
the probable intention of the testator, it applies only 
if it does not appear that the testator wished to impose 
such obligations solely on the party called in the first 
place (Section 792 (1)). "Nevertheless, subsection 2 of 
the same Sectfon adds, 11 such obligations (the corresponcJ.
ing word of the Italian text is "condizioni") as partim,_ .... 
larly affect the person of the heir or legatee shall not;1 
in the absence of an express. declaration to .. the cont1.,a1.,y~ 
be deemed to be operative in regard to the substi tution11

"' 

Substitution becomes ineffectual if the institute 
accepts the inheritance or the legacy, or if the substitute 
dies before the opening o:f the succession or "pendente -
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condicione". Where substitution fails, an inheritance 
vdll devolve "ab intestate", and a legacy will remain 
favour of the person who may have been chaJ:lged therewith:· 
saving always the effects of the right of accretion. 

2. u Substi t1:1i.i o Pu:eillari s" • 

It consists in the substitution of another person 
for the heir institute or for the legatee in the event 
of such heir or legatee dying without issue before at
taining the age of eighteen years (section 789 (1)). The 
essential difference between "substitutio vulgaris" and 
"substitutio pupillaris0 is that the 0 vulgaristt presup
poses that the institute has bmrxnmr~ not accepted the 
inheritance or legacy, whilst the "pupillaris" presupposes 
that the institute has become an heir or has acquired 
the legacy but has died before attaining the age in which 
he could make a will. The ttsubstitutio vulgaris" is, 
therefore, an indirect substitution, since the substitute 
succeeds td the testator indirectly, that is, through 
the institute. 

"Substitutio Pupillaris" was introduced by custom 
into Roman Law in order to enable the 0 patcrfamilias0 to 
make a w111 for his children, whenever these died before 
attaining the age in which they eould make a will for 
themselves. Its purpose under the laws in force is to 
enable certain relations to appoint their own success-ors 
to property bequeathed by them to a minor who_dies befo~ 
attaining majority. Under Roman Law the testator fir 
made his will and then made that of the child; under cu.r 
law the testator makes only his will, but he institutoe 
two degrees. 

"Substi tutio Pupillaris" has been abolished in Ital:~r 
on the ground that it savours of entail; our law has 
p~eserved it in view of the fact that it encourages the 
testator to bequeath a large share of his property to 
the minor. 

Reguisites. 

(a) It is necessary that the institute die before 
attaining the age of eighteen years, and without legiti
mate issue. Otherwise, the testator would be enabled to 
exclude the children of the institute. 

(b) Under Roman Law it could only be ordered by the 
":paterfamilias"; undel.1 our law it may be ordered by the 
father, the mothe.r~ the other ascend.ants~ the uncle or 
aunt and the brother or sister. The right is not res~ 
tricted to the father since it does not consist in making 
the child's will and, therefore~ paternal authority is 
not required, 
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( c) rJnder Roman Law the "paterfamilias" could dicpor-;c 
not only of the propePty bequeathed by hlm but also o~ 
the :pror)erty of the minor "ex alia causa". Under ou1) 
law substitution ca n only refer to proi:>erty in which ·PJh 

minor m?.y haYe been instituted heir or appointed lege.tcu 
( Secti en 789 ( 1)) a · No.Y .~ subsection 3 of so·ction 789 
provides trw t. 11 Dny su·o;:rt~L tution referred to in this Soc ... 
tion, l~ rnc:te3i::; 1J~.~ t he father, the mother or other ascend
ant b,v whorn t~w legi tim is due to the heir insti tu to or 
legs. t0e 9 111oy 0:aly include such portion of the :property 
as the rn.incr 9 on attaining majority, could dispose of". 

The question whether a "substitutio vulgaris" in
cludes also the tipupillaris", and vice-versa, was decidcc=. 
aff'irme..tively by .the Emperors Marius et Verus, in their 
Constitution reported in the Digest, Fr. 4 "De vulgari 
et pupillari substi tutione". Consequently, an express· 
"substi tutio vulgaris". includes tacitly the 11 substi tutio 
pupillaris" 1 and vice-versa. This rule is founded on 
the probcble intention of the testator of ensuring in 
all cases a testamentary successor. · 

3. "Substitutio quasi-pupillaris0 • 

This form of substitution was introduced by Const~ 
IX, c. "De vulgaris et aliis substitionibus", and it 
consistod in the substitution of another person for ~~ 
imbecile or an insane person, in the event of such pe:r .... 
son dying in a state of imbecility or insanity, and \;:d·'.:i ·; ...... 
out issue. rt rosemblos the "substi tutio pupillarisi1 i1 ~ 
so far as the inheritance or legacy is acquired by t}:~..;s 
substitute indirectly through the institute who "ment·.:; 
captus decesserit". 

~Notwithstanding its abolition in Italian Law, thi s 
form of substitution is recognized by our laws, and ma.y 
be orde1"led by tho same persons who may order a "substi
tutio pupillaris". 

The usubstitutio quasi-pupillaris" may only :produce 
its effects if the imbecile or insane person dies in a 
state of .imbecility or insanity, .and without ·1ssue, legi
timate or legitimated by a subsequent mnrriagc, and may 
only affect property as the person ordering it may have 
a.evised to the imbecile or insane person. 

Entails. 

Originated by the Roman Jurists, entails were intro
duced under Intermediary Law, and family entails be
queathed to the family of the institute bocarne a wide- . 
spread institute. The economic system prevalent at the 
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time, vi.:z. the preservation of property, encouraged the 
entailing Of property: at that time wealth mainly con
sisted of landed proper~y, vn1ich could easily bo kept in 
the family, and the chief industry was agriculture which 
did not require the free circulation of property. 

Entails were originally created in favour of all 
the members of the family and the prope!lty passed from 
one generation to another in nearly the same way as if 
it passed by succession. Eventually 91 .fideicorrnnissa 
individuo.11 appeared, and these were transmissable to 
one person only in very much the same manner as under 
the feudal system "more Francorum". Primogenitures were 
usually attached to a feud or a title of nobility in 
order to increase the prestige and powe!l of the family 
by accumulatinCT the entire property of the family in the 
hands of· the first-born. 

When the economic system changed, and trade and 
manufacture, which require an unhampered circulation of 
property, became the chief industries, a movement was 
started aiming at the abolition of entails. The move
ment reached us in 1784 at the time when the Code de 
Rohan was being drafted. Inthe matter of entails this 
Code followed the law of 1747 of the Gran Ducato di 
Toscana which had reproduced, to a large extent, the 
law of 1598 of the Stati del Piemonte, which in its turn 
had been modelled on the Ordinance of Orleans of 1560 
and on that of Moulin of 1566 •. 

The Code de Rohan restricted the creation of en
tails whether 11 di vidua" or "indi vidua", on immovables 
and fixocl annuities (i.e. a:n.:mi.uitios which may not lJe 
redeemed, such as the investments in the Massa Frumen
taria), and abolished them in respect of movables and 
redeemable capitals, such as the Censi Bollali. Under 
the provisions of this Code entails could only be created 
for four generations, excluding the institute,, but the 
last holder of the entail could extend its life.for 
another four generations. These provisions had no retro
spective effect, and the same may be said of Ordinance 
r.v of 1864, which abolished testamentary entails com
pletely. Ordinance II of 1865 extended the abolition 
to conventional entails. The provisions of these Ordi
nances arc now contained in Sections 794, 795 and 1872. 

Formerly, entails could only be revoked by the 
legislative authority; this power is now exercised by 
the Courts; ancl greater facilities are given by the lavrn 
in force for the said revocation. By Ordinance VI or 
1896, the licitation of entailed prope:i'ty was recognized. 
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Entail, under our law, is that disposition whereby 
the heir or legatee is required to preserve and return 
the inhorttanco or legacy to a third person. Four con·
di tions a~e necessary:-

(a) Two or more dlspositions relating to the same 
en a title of ownership; 

(b) eh of the said dispositions must have its 
eff'eets; 

(c) The succession to the property by one holder to 
another dete1'lmined by the death of the previous holder; 

(d) The obligation of preserving the property. 

Under Justinian's Novel 108, this kind of substi
tution implied the obligation on the part of the insti
tute of rotu.raning to a third person a fourth pa1"t of the 
property received. So that, in respect of the said 
portion~ a disposition containing this substitution is 
an e:ntail 9 and is, therefore, incompatible vvi th the pro
visions of Section 794 and Section 795~ According to 
these provisions, a provision implying an entail is co:.:i ...... 
sidered as if it had not been written., so that a beque t 
of the "re siduurnu docs not deprive the heir or legatee 
of the right of alienating or disposing freely or the 
entire property received by him. However, supposing 
such heir or legatee docs not dispose of the entire 
prope1'lty9 may the substitute in the 0 residuum" claim 
the portion that has been bequeathed to him to the ex
clusion of the legal heirs of the institute ? French 
and Italian Jurisprudence have constantly held that the 
subsi;i tute may claim the "residuum" under the circum
stances, on the ground that as the institute's right 
of disposal is in no way restrained, there is no entail: 
a similar disposition is considered as a conditional 
legacy in.favour of the substitute in respect of the 
"residuumu, the condition being H se quad succedori t" _,. 
Pacifiei Mazzoni and others, however~ oppose this view. 

Under French Law both the substitution and the 
institution are null; under Italian Law as well as under 
the Codice Albertina only the substitution is null. The 
latter system has been adopted under our law in Sections 
794, 895 and 1872; and it is more logical since it is 
only tho substitution that is economically wrong. This 
system is also in conformity with the probable 'intention 
of the testator that at least one of his dispositions 
should stand. 
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Implying an entail 9 and consequently prohibited, 
is a provision restraining the heir or legatee fran 
alienating or from disposing by will (Section 795 (1)). 

Section 773 provides that "it shall be lawful for 
the testator, in bequeathing a pension or a usufruct, 
to declare such :pension or usufruct as not liable to 
attachm.ent U.i."'1.de:t.• a gru>nishce order, and even inalienable, 
whol or in pa:et Any such declaration, i:f made in 
gc-m61,,al tePms, shall be operative even where the garni-
shee :i.s app11od for, or the alienation is sought 
to be or is demanded in respect of debts incurred 
by the legatee af'ter he has commenced to enjoy the le
gacy11. The ground for these provisions is tnat such 
usufruct or pension is meant to provide the legatee with 
means of subsistence. 

Although a successive usufruct or annuity is not 
an entail, as the disposition is not made on a titlo of 
ownership, still a substitution in respect of usufruct 
or an annuity savours of entail where it is created for 
such a number of generations as to absorb the property. 
It is for this reason that Section 798 provides that: 
"Any perpetual or limited burden by reason of which the 
whole usufruct of the inheritance or of the legacy, or 
of a portion of such usufruct, or any other annuity, is 
to be given to two or more persons successively, shall 
be considered as if it had not been written, Neverthe
less, it is not f.orbidden to impose the paymentof an 
annuity, whether in perpetuity or for a limiteCt"time, 
for the purpose of creating a sacred patrimony, or of 
being employed for· the relief of the poor, or in reward 
for virtue or merit, or for any ·other purpose of public 
utility, even though the disposition be in favour of 
persons belonging to a certain class or to certain 
families" • 

rt will be noted that the only substitution is null 
It may here be recalled that by Section 368 (3) "where 
the usufruct is granted to several persons to be employed 
by them successively it shall be operative ·only in favow? 
of those persons who are alive at the tinto when. the usu
fruct devolves upon tho first usufructuary", 

Of the Right of Accretion. 

The right ·of accretion is another remedy against 
the inefficacy of testamentary dispositions. It is des
cribed by Section 774 as follows: nwhere two or more 
persons have been instituted heirs or named as legatees 
conjointly, an~ any ono of such persons predeceases the 
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testator, or is incapable of receiving, or refuses the 
inheritance or legacy, or has no right thereto owing to· 
the non-fulfilment of the condition under which he was 
so instituted or nan1ed, the share of such person, with 
the obligations and burdens attaching to it, shall accrue 
to that of the other co-heirs or co-legatees". The purpose 
of this right is, therefore, to prevent the said share 
from clevolving on the lawful hei:Ps, in res1iect of an in
heritance, or from benef'itting the debtor of the legacy, 
in respect of a legacy. 

Under ~oman Law this right was a 0 necessi tas juris'' 
in respect of a.n inheri tanae, in view of the maxim ttnemo 
pro parte testatus pr-o parte intestatus decedere poteat"; 
in respect of legacies, this right was founded on _the 
probable intention -of the testator argued from the ·fact 
that he had named several persons as legatees conjointly. 
Under our law the right of accretion is, in both-cases'" 
founded on the probable intention o:f the tes·tator •. 

The following are the conditions under vn1ich this 
right is competent to a co-heir or a co-legatee by opera
tion of law:-

(a) The refusal or inability ·of one of the heirs or 
of the legatees to accept the inheritance or the legacy. 

(b). The share of such heir or legatee must have been 
vacant since the devolution of suceeseion; if such share 
has been acquired by the heir or legatee, it is trans
mitted to his heirs and may not form the subject of the 
right of accretion. 

(c) The said share must not have devolved upon other 
persons, either expressly or tacitly substituted for the 
heir or legatee. In fact an express manifestation of 
the testator's intention prevails over that presumed by 
law~ A tacit substitution takes effect in preference 
to the.right of accretion, since the~ presumption 
is stronger. rt may here be added that, in respect of 
a renunciation, this must not have been successfully 
impeached by the creditors by ·means of· the "actio Paulianu n,, 
since the share of a renouncer whose renunciation has 
been successfully impeached by the creditors cannot be 
said to be vacant. 

(d) The heirs must have been instituted and the le
gatees named conjointly. Differently from Roman Law, 
a joint institution or nomination is always necessary, 
irrespectively of whether the right of accretion refers 
to an inheritance or a legacy. 
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By Section 775 (1) "an institution or a legacy is 
deemed to be made conjointly if it depends upon one and 
the same disposition, and the testator shall not have 
specified the share of each co-heir or co-legatee in the 
inher:L taneu or in the thing be'quea thed" • However, u the 
shares are deemed to have been specified only if the 
testator has expressly fixed the share of eaah. The 
words u in oqual part" or "in equal portions" alone shall 
not operate so as to bar the right of accretion" (Sec
tion 775 (2))~ 

By Section 776 "a legacy is likewise deemed to be 
made conjointly if a thing which cannot be divided with
out injury has been bequeathed by one and the same will 
to two or more persons, even separately". 

Where the said conditions concur the right of ac
cretion takes place 11 ope juris" 9 without the necessity 
of any act on the part of the co-heir or co-legatee and 
even noiwithstanding his opposition. Section 777 pro
vides, in fact, that: "where the right of accretion takes 
place it shall not be lawful for the co-heir or co-legatee 
to refuse the accrued share, unless he shall renounce his 
ovm ori#inal share, "on the ground that an inherj. ta.nee or 
a legacy must be accepted in the manner in which the tes
tator has directed." Consequently, if the inheritance or 
legacy have already been accepted, the accrmed share may 
not be renounced, 

The effect of the right of accretion, in the words 
of Section 774!1 is that 0 the share of such P.GTson (viz. 
the vacant share), with all the obligations and burdens 
attaching to it, shall accrue to that of the other co
heirs or co-legatees". However, those obligations and 
burdens as particularly aff·ect the person of the heir or 
legatee whose share has become vacant, will not be deemed 
to be operative in regard to the other co-heirs or co
legatees~ 

Where the right of accretion does not take place, 
the burdens and obligations attaching to the vacant share 
which devolves either on the lawful heirs or on the 
debtor of the legacy, as the case may be,, wi·ll be opera-
ti vo in respect of such lawful heirs or in respect of the 
person charged with the legacy. Succession "ab intestate", 
in fact, depends indirectly upon the will of the testator 
who has constituted his heirs or has named his legatees 
in such a manner as to exclude the right of accretion; 
now it is evident that if the testator h:'lS imposed obliga
tions or burdens on his testamentary heir, he must also 
have intended such obligations or burdens to be operative 
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in respect of his lavvful heirs. For simila1'l reasons, 
the same rule applies, in respect of legacies~ as against 
the debtol_') of the legacy (Section 778). 

Rules particular to a joint usufruct:-

( a) c~ a of' u.sufr•uct is bequeathed to two 
or 1:iore per•,scrw eonjoi.n'tly, the right of accretiun talrne 
place evon er the acceptance of the legacy. This is 
no derogation to the rule above enunciated in view of 
the fact that a usufruct "quotidie constituitur et lega
tur0, and is not, there:rore 1 acquired at once in its 
cmtirety. 

(b) Where the usufruct is not bequeathed conjointly 
the vacant portion will merge in the ownership (Section 
779 (1) and (2)). 

All other conditions are required in order that .the 
right of accretion may take place in respect of the legacy 
of a usu:fruct, and, in particular, the conditions esta
blished in Sections 775 and 776 as to a joint nomination. 

Of the Rev~cation and La~se of Testamentar~ 
Q.1 s;posi tions,, 

some of the causes which operate the inefficacy of 
testamentary spositions 9 such as the disability of the 
testator or o:r the personbenefitted, the non-compliance 
with the formalities prescribed by law, the inexistence 
of the thing bequeathed in the estate of the testator 
where the ject of the legacy is a determinate thing1 
and so on, have already been dealt with. 

Two oiher special causes of inefficacy will now be 
examined, namely:-

1. causes which bring about the revocation or the lapse 
of testamentary dispositions in view of a presumed change 
in the intention of the testator owing to the occurrence 
of certa:Ln events" The testamentary dispositions, under 
the circvmst&nces.? aro presumed to. have been revoked by 
the testaPor, notwithstanding that he may have kept silence, 
and they are revoked or lapsed by operation -0f the law 
itselfq It is~ however, usual to include also those 
causes of revocation or of lapse which are established 
by la-vv independently of any presumed alteration of the 
testator's intention~ such as the incapacity o:r the per-
son benefitted under a will. 

2. An express revocation· of the will by the testator 
by means of a new will or another public deed@ 
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1. Lapse of testamen~ary dispositions. 

r:I.1here are· causes which operate the lapse of a11· 
kinds of testamentary dispositions, and others which are 
proper to logQcies. The following fall under the first 
category:-

( a) The predecease of the heir or of the legatee. 
It has already been· said that testamentary dispositions 
are foundod·on the testator's affection towards the per
son benefitted, which does not necessarily extend to the 
heirs of the latter$ The lapse of the disposition, on 
this ground, may be remedied in any of the following 
three -vvays: 

(i~ By moans of an express substitution; 
(ii By means of the right of accretion; 

(iii By means of a tacit substitution. It corres
ponds· to the right of representation in intestate suc
cession vvhereby the descendants of the heir or legatoe 
succeed to the inheritance or the legacy in lieu of 
their parent. By Section 782 (2) "the descendants of 
the heir or legatee shall succeed in his place to the 
inheritance or legacy whenever, in case of intestacy, 
they vvould have bonefi tted by the rule of representation". 
The benofit of tacit substitution is an innovation 
brought about by tho Codes in force, and is founded on 
the probable intention of' the testator, who is presumed 
to have meant to benefit the descendants of his own 
children, or brothers or sisters (and these are the 
casos in which the said rule applies) in the event of 
the latter dying before him. 

Tacit substitution, in respect of the descendants 
of the testator's children, takes place even in favour 
of the descendants of an illegitimate child; so that 
the child must be legitimate, or legitimated "per subso
quens matrimonimnn or by decree of. court, or adopti vo$ 
or acknowledged, or declared by a judgement. In respect 
of collaterals, on the contrary, tacit substitution 
takes place only in favour of the doscondants of a bro
ther or sister who is legitimate or legitimated by a 
subsequent marriage 9 in view of the fact t.hat legi tima
tion by decree of court, acknowledgement or declaration 
by a judgement do not give rise to any relationship bet
ween the child and the parent's relQ.tions. For the same 
reason, the descendants must be legitimate or legitimated 
"por subsequens matrimoniumtf. 

Section 782 (2) adds that tacit substitution takes 
place "unless the testator has otherwise directed, or 
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unless the subject of the legacy is a right of usufruct, 
use or habitation, .or any other right whi-ch ia, of its 
own nature, personal .• 

(b) A renunciation made by the heir or legatee. Sec
tion 905 provides that "no :person may take as the repre
sentative of an heir who has renounced",. The same rule 
is applicable to testate succession, so that no person 
may be tacitly substituted to an heir or legatee who has 
renounced.- Ren"Qnciation destroys the right to the in
heritance or legacy even in respect of the descendants 
of the heir or.legatee. 

(c) The incapacity to receive of the heir or legatee. 
If the heir or legatee was incapable at the time of .the 
will, the disposition would be null nab initiou; it 1s 
only where the heir or legatee subsequently becomes in
capable that the testamentary disposition lapses. 

(d) The birth of children to the testator who had no 
children or descendants at the time of the will, or the 
discovery, after the will, of the existence of children, 
of whose existence the testator had been unaware. BY 
the constitution "Si unquam" (c. "De revocandis 9-onationi
bus") a donation made by a "patronusn, who had no child
ren at the time of the donation, to his "libertus", was 
revoked if a child was subsequently born to the donor. 
Under common Law the rule was extended to all donations 
made by, and in favour of, any person. Its extension 
to testamentary dispositions w~ys .first made by some of 
the ex-Italian Codes. Unde~ .our law, in respect of dona
tions, the resolutive condition must be expressed; in 
respect o:r testamentary dispos·1t1ons, Se.ction 784 p:ro
vides that "any testamentary disposition, whether by uni
versal or singular title, made by a person who, at the 
date of the making of the will, had no children or other 
descendants (under Roman Law the bi:r•th of an "heres suus" 
was sufficient, even if the testator had children at the 
time of the will), or who was not aware that he had any 
children or other descendants,. shall "pro jure" be re
voked, if there is :round to exist or there is born after 
the will any legitimate child or descendant of thw testa
tor~ even though posthumous, or a child or a descendant 
legitimated by a subsequent marriage or adoptive. The 
same rule shall apply, even though the child or descend
ant of the ·testator -shall have al~eady been conceived at 
the timc·of the making o:r the will, or, in the case of a 
legitimated child, even though such child shall have al
ready been -acknowledged be:f ore the will, and only after
wards legitimated11 

.• 
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The disppsition lapses even if the child is born 
after the death o:f tho testator; and the same rule app1i·- · 
to the discovex;y of the existence of children -- in other 
words it is immaterial whether the discovery is made 
during the 1lf'etimc of the testator or after his death, 
provided thE:: ·~:ccit.~to1~ wns not avrare of' their existence 
at the tj_uw Of' th0 w:Lll e rrhe d].sposi tion equally lapses 
if the to8 'tor 9 0: tJ.10u.gh had become aware of the 
existenee of ch:LlCL:Psn after· tb.e c1a to of the making of the 
will, failed to l"CVoke tho will~ Under these circwn
stances, in fact, the dispositions are revoked "ipso jureH .~ 
without the necessity of the testator's or o:f the child's 
intervention. However, the revocation Of the will, on 
any of' these grounds, 11 shall not tal{e place if the tes
tator shall have made provision for the contingency o~ 
the existence or subsequent birth of children or descend
ants, or if the children or descendants found to exist 
or subsequently born shall predecease the testator"(Sec-
tion 785). 

Where at the time of the making of the will, the 
testator has one or more children or descendants, legi
timate or legitimated by a subsequent marriage, or adop
tive, and thereafter other children or descendants are 
born, each of the latter will be entitled to a share of 
the estate equal to that which, upon the proportional 
abatement of all the shares left to the former caused by 
the inclusion of the latter, is found to be duo to the 
chi~d or descendant least favoured in the will (Section 
786). Thus, if the testator· had two children, A and B, 
and instituted them his heirs as to two-thirds and one
third of his estate respectively, and a child C was 
subsequently bor411, C 1 s sha1.,e would be equal to B' s share, 
upon a proportional abatement, viz. one-fourth, and A's 
share would be one-half'~ This rule, which is d.Erived 
from the PPogetto Cn8sini, is :founded on the probable 
intentio:r..:. cf the testator" The law does not mention the 
case of tl1c o.::Lscovory, after the making of the will, of' 
the existonco of other children; by analogy, however, 
the same rlul0 ouslrt to applyi; Under Italian Law a child 
born after the will, in case the testator had other chil~~ 
ren or doseendanto o.t the time of the will, is only en--
titled to the legitim. 

The inexistence of children at the time of the will 
may be easily proved; as to the testator's knowledge, Sec
tion 787 (2) provides that "until the contrary is proved 
the testator shall be deemed to have been unaware of the 
existence of such children or descendants; moreover, the 
contrary can be more easily proved. The presurnption, 
however, is "Juris tantum"• The preterition of children 
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or descendants of whose existence the testator was 
aware does not operate so as to void the disposition, 
saving the right of children or descendants so :passed 
over to the logitim to which they may be entitled under 
the Civil Code (Section 782 (l))~ 

~~1?.r .. S:J?9r .. Jo legacies. 

(a) The V'Ol un tary alienation of the thing beq_uea thed, 
which is in.consistent with the testator's intention of 
preserving the legacy. Any alienation of the thing be
queathed whether in whole or in part, made by the testa
tor even though made by way of sale with the reservation 
of the power of redemption, or by way of exchange, ope
rates as a revocation of the legacy in regard to the 
subject of alienation, notwithstanding that such aliena
tion be void, or simulated, or that the thing itself 
come again to belong to the testator (Section 780 (1))~ 
In any of these cases, in fact, the 0 voluntas adinuendi" 
is presumed. In respect of an exchange the thing ac•· 
quired does not take the place of the thing bequeathed. 
On the other hand, an alienation in the proper sense 
of the word is necessary, and, therefore, the legacy 
will not lapse if the testate~ has merely imposed an 
easement, or a usufruct, or another burden; although 
the thing bequeathed, of course, is acquired as subject 
to such burdens. Finally, the alienation must be a 
voluntary one, since the "volu.ntas adinuendi" cannot be 
argued from a forced alienation. If, therefore, the 
testator has been deprived of the subject of the legacy 
either by his ·credi tars or by the State, the legacy will 
stand if the thing comes again to belong to the testator; 
the disposition will, however, lapse if the thing is 
not re-acquired by the testator, in view of the fact 
that the thing would not be found to exist inx his es
tate at the time of his death. 

The legacy must be one of a determinate thing, and 
the alienation must have been made to a third pe~son. 
If the alienation has been made in favour of the legatee 
himself, a distinction is ne·cessary; where the aliena
tion has been made under an onerous title the legatee 
w:i.11 be entitled to its value, whilst a gratuitous a
lienation is considered as having been made in payment 
o-.r the legacy-,, 

(b) The conversion of the thing bequeathed into 
another in such manner that it loses its previous form 
and designation (Section 780 (2/i)• Such a conversion 
implies the "voluntas adinuendi'. 



(c) If the thing bequeathed perishes entirely during 
the lifetime of the testator (Section 781 (1)). The 
legacy~ under the circlunstancos, woul.d have no subject. 
It is immaterial whether the thing has perished acci .... 
dentally m• through some act of the testator or of a 
third person~ The legatee may not claim the value of 
the thing9 nor sue the person responsible for damages; 
where the thing has perished,, the legacy lapses ~nd 
cannot subs:Lst even :Ln respect of what remains of the 
thing beqtwathed~ The same rule applies if the thing 
has pert shod a:et01" the death of the testator without 
the agency o.t: fault of the heir,, even though such heir 
may have been put in def~aul t for delay in the delivery 
~hereof 5 px)oYi~1ed the tJ.:,ing would have. eg_uall¥ perished 
in the possession of the legatee (Section 781). The 
relationshir:sexist~tng betvveen the heir .and the legatee, 
in fact, are those which intervene between debtor and· 
creditor, and the relative rules apply. 

Where several things have been alternatively be
queathed~ the legacy will subsist, even though there 
remain one only of such things.. The legacy will, how
ever, lapse in respect of the things that have perished,. 
and only that thing which remains may be claimed and 
offered. (Section 781 ( 3)), As to the legacy of a thing 
i-ncluded in a genus, the rule is "genus et quanti tas 
nunquam pereunt", unless the legacy has been limited to 
the things found to exist in the testator's estate, in 
which case the legacy would be one of a determinate thing. 

2$ The revocation of the wi~l ~Y the testator. 

The revocation is valid provided:-

( a.) The testator is capable of mal:ing a will; and 
(b) The revocation is not affected by mistake, fraud 

or duress. 

The revocation of a wi~l implies the making· of a 
new one, and the capacity to make a will is,~ therefore,. 
required. A will may not,_therefore, be revoked by a 
person interdicted.9 not even during respite. However~ 
a person interdicted for prodigality may revoke a will 
made prior to his interdiction, in order to die intes-. 
tate, and no authority is necessary.: 

As to the external requisites of a- revocation, a 
distinction is necessary between an express and a tacit 
revocation, An express revocation may be made either by 
means of another will or by means of a material deed. 
This option is given by law for the testator's convenience: 
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fn fact, whilst a will may not be made by means of an 
agent, representatiortIB allowed in regard to notarial 
deeds. 

The will or other material deed whereby a previous 
will is revoked must be valid; and, in particular, "a 
will which is void_ cannot have the effect of a notarial 
act so as to revoke a previous will" (Section 822). 

Any testamentary disposition which has been revoked 
can only revive by a fresh will (Section 823). It is 
commonly held that although the withdrawal of the-revoca
tion or the ·revocation o:r the will whereby a previous 
will had been revoked, are not sufficient to revive a 
testamentary disposition which has been revo~ed, it is 
not necessary that the testator should repeat the dis
positions which he wants to revive; it is sufficient if 
he declares his intention that such dispositions should 
again take effect. 

~ 

Tacit revocation t·akes place where the new will 
is made which contrary to, or inconsistent with, the 
previous one (Section 824). Doctrine distinguishes bet
ween:..-

(a) Material inconsistency -- where it is physically 
impos.sible to carry both wills into execution; and 

(b) Intentional inconsistency -- where both wills 
could physically take effect, but it results from the. 
will itself that the testator meant to revoke the pre
v.ious will anc. give _effect only to the n~w one. 

It is important to remember that "where a subse
quent will has not expressly revoked a previous will or 
previous wills, it shall annul such only of the dispo
si tions contained in the previous will or wills as shall 
be shown to be contrary to, or inconsistent with, the 
new disposi tionsu (Section 824). . 

As to secret and privileged wills, these may also 
be revoked by the withdrawal of the will itself, either 
from the.Notary -or the Registry of the Court, or the 
person who may have received it, Provided the testator 
is capable of revoking a willt he may at any time with
draw it either personally or by means of a representative. 

The nullity of a will renders the rev.o·cation of a 
previous will, whether tacit or express, therein con~ 
tained, void as well. However, the revocation made by a 
subsequent will is fully operative and even if such 
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subsequent will lapses by reason of the predecease or 
disability of the heir-institute or lGgatee, or of the 
renunciation of the inheritance or legacy. The lapse 
of the will on these grom:.ds, in fact, . cannot imply the 
intention of revoking the will. 

OF INTESTATE SUCCESSIONS. 

Where there is no valid wil1 1 or where the testator 
has not disposed of the whole of his estate, or where 
the heirs-institute are unwilling or unable to accept 
the inheritance 9 or where the right of accretion among 
the co-heirs does not arise,9 intestate succession takes 
place, wholly or in part, ay the operation of 1aw (Sec
tion 826), which, in disposing of the estate of the 
deceased takes into consideration the probable inten
tion of the deceased, as argued from man's natural af
fections. Such affections, however, must be reconciled 
with social requirements, and it is for ·this reason 
that legitimate children or descendants are preferred 
to the illegitimate ones, even though the parent's af
fection may be the same for all of his or her children, 

Intestate succession is granted in favour of the 
descendants, or ascendants, the collateral relatives, 
the illegitimate children, the illegitimate parents and 
the spouse of the deceased, and the Crown, in the order 
and according to the rules laid down in Sub-Title II 
of Title III ofmthe Oivil eode. 

Intestate succession is subdivided into regular 
and irregular succession., The regular success0brs are 
the legitimate descendants, ascendants and collateral 
relatives; the others are the irregular successors. The 
regular successors are the true and proper heirs, to 
whom all the attributes competent to an heir are granted 
and, in particular, the possession "de jure11 of heredi
tary property. The irregular· success,ors, on the con
trary, must, in competi'tion with regular successors, 
demand the possession of hereditary property from the 
regular successors, and, on failure thereof, from the 
court. Another difference is that the regular sucees
sors are called to the inheritance in order of preference 
in such a manner that the descendants exclude the as
cendants and the collateral relatives; the irregular 
successors, on the contrary, suceeed together with the 
successors, 
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In regulating succession among relations, the law 
takes into consideration the proximity of the relation-
ship (Section 828) eh is established by the number 
of generations ( on 829). Relationship is four 
orders: (1) that of descendants; (2) that of as·cendants; 
(3) that of f:::.i.-:hm:s and sisters and their descendants; 
and (4) thai_; collateral relatives... The descend-
ants exelude tl:.o relations, but the ascendants and 
brothers and s s are called to the succession to
gether; so t~1a t it mc.y be said that there are three or
ders whereof the first excludes the other two, and the 
second excludes third. This is known as "successio 
ordinum"• There is then what is known as "successio 
gradum", established by the proximity of the degree of 
relationship, whereby in each of the ahovementioned or
ders the ne&rest relative, saving the rule of represen
tation, excludes the remoiler ones. 

These are the only circumstances which the law 
takes into consideration in regulating intestate suc
cession, as is expressly provided in Section 828: "In 
regulating succession among relations, the law takes 
into consideration the :proximity of the relationship, 
nnd does not consider either the prerogative of the line 
or the origin of the property, except in the cases and 
in the manner expressly provided for by the law". It 
neither considers the prerogative of age or of sex or 
of the priority of marriage. There is only one excep
tion and it refers to the origin of the property: it 
consists in the legal reversion of property made over 
the donation by an ascendant, whereby such property 
reverts to the donor in the event of the descehdant 
dying intestate and without issue .• 

The proximity of relationship is established by 
the number of generations: each generation forms a de
gree, and a series of degrees forms a line (Section 829). 
The series of degi~ees between persons descending the one 
fran the other is called the direct line; the series of 
degrees between persons descending not the one from the 
other, but om a common ancestor, is called the colla-
teral line (Section 830). · 

The direct line may be descending or ascending: 
the descending direct line connects the ancestor with 
those who descend from him; the ascending direct line 
connects a person with those frrnnm whom he descends 
(Section 831). 

In the dil"ect line, as many degrees are counted as 
there are generations, not including the common ancestor 

Page 1,083-./ 



AHC. - 1,083 -

(Section 832). In the collateral line, the degrees are 
counted by the generations, commencing from one of the 
relations up to, and exclusive of, the common ancestor; 
and then from the latter down to the other relation. 

Th£_,,qa:p~1gi.ty tp ,succeed. 

The same rules which regulate the capacity to suc
ceed under a will are applicable to intestate succession~ 
.Absolutely incapable, therefore, are those who have not 
yot been conceived, those who are not born viable and 
the members of monastic orders or of religious corpora
tions ofl regulars. Of the causes of relative incapacity, 
however, only unworthiness is applicable, and Section 
83l+ provides that "persons who are unworthy of receiving 
under a will, for the causds stated in this Code, are 
also unworthy of succeeding "ab intestato". The provi .... 
sion contained in Section 835, namely, that "persons who 
by fraud or violence shall have prevented the deceased 
from making a will, shall also be as unworthy incapable 
of succeeding "ab intesta to", corresponds to the cause 
of unworthiness established in respect of testate sue• 
cession by Section 6!+2 ( d), vrhoreby a person is consi
dered as unvvorthy where he has "prevented the testator 
from making a new will"• 

Qf Repr£sentation, 

A person may succeed either in his own right or by 
the rule of representation. 

A person succeeds in his own~right when he stands 
in the degree which is called directly to the succession. 
Thus~ in the direct line, the children are the- heirs of 
their parents "jure proprim", since.they stand in the 
first degree. 

Succession takes place "jure rappresentationis" 
whenever the person who vrould have succeeded "jure pro
nri at' is clead;, or incapable of succeeding. or 9 by reason 
Of a long period Of absence, is p~esumed to have died. 
Representation operates so as to put the descendants of 
such person in tho place 9 degree, and rights of the 
latter. rt is known as representation because the des
cendants represent that ascendant, who, had it not been 
for one of the reasons abovementioned, would have suc
ceeded 11 jure proprio"A• The representative is the des
cendant v1ho is put in the place, degree and rights of: 
the person who would have sucO!eeded in his own right; 

. the latter is 1cnown as the person represented, 
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Representation, therefore, is a "fictio juris", and 
it is based on the probable intention of the deceased 
just as the entire system of intestate succession is:. rt 
is, in factg reasonable to presume that the deceascdts 
affection for his children!) or for his brother or sister 
extends to t:i.1e lRttor' s children and descendants, and it 
is only in the descendi.ng direct line and in favour of 
the chJ.ldren and d0scondants of a brother or a sister .11 

that t~'.1e 11 ight o:e rep11 esontation is granted. 

The or1gin of this institute is to be found in 
Novel 118, wSerein representation in the descending direct 
line 'took pla co "in infinitum", and in the colla toral line 
was limited to the irnmedia te chil drcn of a brother or a 
sj_ster) of the do ceased.. This limitation was severely 
criticized; end in some European countries 9 France in 
particular~, representation was admitted "in infiniturn" 
even in favour of the collateral relatives. The various 
statutes which had introduced the said extension wero 
confirmed by the Code Napoleon, and were followed by the 
laws of most of the Italian states. Saving slight dif
ferencosJI the system of the Code Napoleon was also fol
lowed by our legislator, 

Representation, as already said, takes place where 
the person who would have succeeded in his ovvn right is 
(1) dead~ or (2) incapable of succeeding, or (3) by 
reason of a long period of absence is presumed to have 
died. As to abserrhoos, Section 844 provides that "Re
presentation canDot t&ke place in regard to persons who 
are ali ve 9 but only in regard to persons who ......... .,., 
by reason of a long period of absence, are, in virtue 
of a judgement of' 'tl1e con1petent Court, presumed to hrtve 
diecl" er The l"'Gason for this provision is that Ordinance 
IV of 1864 and Ordinance VII of 1868 vvore promulgated 
before the institute of absentees was reformed in 1873 
by Ordinance I of that year, and the law, as it stood 
before 1873, required a judgement of the competent court 
for the declaration of the presumption of death of an 
absentee. 

Accepting a traditional rule, our law does not 
allow the representation of a person who has renounced 
the inheritance; once the right of accepting or of re
fusing an inho~itance has been exercised by means of a 
renunciation thereof JI the right to succession is irre
trievably lost, . This traditional rule has been criti
cized as being against the probable intention of the 
decuasoc19 as woll as against equity, upon which the in
stitute of represGntation is founded. 
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Representation is admitted in favour of: 

1 the legi. ., 
the dee0<.:1sc6.; 

r1E:scendants of a legitimate child of 

2 sc>.endants of an illegitimate child 
Of 

3 legitimate descendants of a legitimate brother 
or sietop 

esGY:itation is not allowed in favour of t:•.scend
ants ~ :Ln other wm."lcls!) a remoter ascendant cannot lJ~r the 
ru].e of rop11 0scmtatlon succeed instead of a near ascend-

the a sc0ncling 1 ine tho rule '! pr opri or ex cl ucU t 
remot.iorer.ail 1s sti•i c·~J.y adhered to; the roe.son being 
that;; o.s the inheri is necessarily destined to re-
descon~ ou the ascendants to thoir descendants, it 
vrnulcl be ilJ ogica1 if the rule of ro1)resentation were 
oxtono.ec1 in fctv01ir of ascondants.. Nor is representation 
allowed in favour of the other collateral relatives whose 
family ties. vrith the deceased are very much woake1,,., 

Where representation takes place a group of persons 
roprosen one individual is known as u stock" ( u stil'"lpis 11 ) ,. 

As 

takes 
di1'"le 

oPcir19 under Novel 118~ representation in 
limited to the inmwdiatc children 

lm.dor ou11 law ropresentaM.on 
wJ.wthcr in the descending 
teral line (Sections 840 and 

8! ( ' \ ~+2 1) / .t1 

However, ~ descending direct lino re-
prc on s co ~n all cases, whether tho 
ron do ceased toJrn with the descendant of th0 ppo ... "' 

child or wheth011 !' all the children of the 
hnving predeceasoc1 him, the dosconc1ants stand 

t themsolvos in oq_ual or unequal degrees; in the 
coll a te:L~ul line s.l thougll represonta ti on is allowoc1 in 
favou:.e of children and descendants of brothers ox1 sisters 
of 1:::L:::;ccascc1, vvhether such children or des condants tal{e 

:i.r• es or aunts, or whether nll the qrothors 
and deceased having predeceased him, the 

ves to ir descenclants in ur10qual do-
chi1clren or descendants of brothers or 
:Ln equal degree~ they ·will all take u per 

.sonta ti on~ 

otl1cr worcls 9 in the direct lino the descendants 
take by r of representation oven if they stand in 
equal degrees, and, consoq_uontly9 irrespectively o~ the 
number of children comprised in each stock. In this way 
each stock receives an equal share of the inheritance, and 

Page 1,086./ 



A.HC1t - 1,086 -

the " s 
more nw11or1 01.:iB 
ants in 

-descendants comprised 
........... , .. ~ .... ...i..er than that of tl1e 

ground for this rule.? 
sentation itself is 

more numerous stock would 
is worse from tho un~ 

by In tho 
on takes place in 

In tho collat 1 representation s place 
where the descendants of a brother or a sister take ·with 
their uncles or aunts, or where succes on devolves 
to the said descendants in unequal degre ; but it docs 
not take ce where, l the .brothers si of 
the deceased h~ving deceased him or being incapable 
of succeeding, the succession devolves their descend-
ants in equal : in this case will take 
u per capita" i, In s respect· our departed from 
the French and Italian Codes. Novel 118 contemplated 
only the case of descendants taking with their uncles or 
aunts, As to the case descendants standing in equal 
deg~ees, Azone and s school that should 
succeed Hjure proprio" , "per capita", 
whilst Accursius his s held that representation 
should take place even in s case. 's Opinion 
seems to have been more comrnonly accepted as it was 
founded on the silence of 118, which was regarded· 
a-s having left in force 0 unde Cognati 11 relating 
to the succession of n 11 per capitau; 
and was c d di Spiram0 of 1589, 
during the The same rule was fol-
1 owod which is one of the 
sources in 1666 by a 
ma c again in 1819 by 
Codj.ce 1 e IY12:;; Sici which corresponds to 
S ( 2) o:t' our 

Whore~ ~11 the br s or sters of the de cea 
having predecensed or being incapable of succeeding, 
the succe on devolves to their descendants in unequal 
degrees, representati as already said, takes place, 
but it does so only in so far as it is ne to put 

u remotiores" in equal degree with the n ores" 
succeed in their own right, and, ' "per 
ta". · other · ,. al though representation talces 

ce its effects are modified by the e that " the 
of brothers or sisters in 
take "per capita" 

given by the civil , 
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13th October, 1869, in re 
on appeal December 14th, 1 

t vs, Vassallo, con:firmed 
-- Vol~ V, P• 445). 

It :EGllows that, in collateral line, reprer.:vn-1 
is doterm1nec1 by necesst ty o:r putting all t::e 

s lD. one same degree, whenever tho,y-
jn tmequC:tl is not :rounded on equity 

on pr obe.ble on o:r the deceased: in :Eact, 
so vvould imply that accidents o.f death, incapacity 

or absence o:E the person called to the succession "jure 
proprio" should neither avail nor prejudice his descend
ants. 

As to the number of es that may be represented~, 
rule is that a des may repres not only 

one but even a whole of degrees. One degree is 
to be repre cendant ascends to the 
e o.f his parent.. degrees are represented 
a descendant s to ascend a number degrees, 

in the same line, i~ order to reach the degree o.f the 
person called to the succesfil!ion "jure proprio" ~ many 
der;rees as are required may be represented -- there are 
no limi However, a descendant, in ascending· from 

oe to another, must not come across· a degree 
not be represent such as 9 :Eor example, the 

ee an ascendant who s rehounced the inheritance: 
"rappresentatio non datur omisso medio". 

so as to put the repre-
and rights of the person 
representative, there-

posi tion in which the 
been had he been alive or 

tho representative is 
: the person represented_, 
inheritance as he is dead~ 

to be dead, and the represen-
1 , succeed through him. conso ... ,, 
representative must be capable o.f succecd

deceasec1, but s relationship with the per ..... 
he represents is • Similarly, "it 
lawful to the person whose inherit-
been r Section 845), since tho in-
received rule o.f esentation is 

the but o.f de-

ons who succe 
~rn cases 
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on 
A group 

a stock, and ea 
inheritance. 

branches, 
s" in each branch; 

rnnrn~n~s the same 
are successors u 

cessors 11 jure rapprcs 
n capita" as to the 

latter. 

Of Reg-ular Successions. 

same 
an equal 

same stock e. 
is Hper 
on among the 

• Where 
with suc

parti tion is made 
stirpes" as to 

The legitimate s of the de-
succeed to descendants to 

exclusion of all succes because a 
son's estate is meant serve for the support of his 

and must, therefore, be pasAed from one 
on to the next one. And whenever a person's 

ses to his ascend.ants or to the collateral 
, this takes place nturbatis unbalatitatis 
either because the deceased has died thout 

issue or cause his children or descendants jave pre-
him. 

Following Justin1an 1 s Novel 118, our law calls, in 
the first place~ to the succession of a person, the le-

children of such and, according to 
, "the expre on •legitimate chil®ent shall 

include legitimate chilwenJ children legitimatec. 
marriage, as as the children of a 

s covered to of an impeclirnon't 
the time of such child.r 

to either putative 
Section 848 children and 

descendants there 
children the 

their 

in the se 
legitimate 

dren l 

1, 

imate des
the 

children are 
propl1iou; 
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DJ Succession by legitimate ascondants, and 
brott-ers and sisters of the deceased. ~ - -

The re£.Sll.lar success.ors are called to the succsss:t o:·.1 
where the deceased has left neither children nor 

sconc1ants. Leg:i:U.mR-to ascondants arc legi ti·~!J:..::'.tc, 
Ol' mother or G.scendnnts, as as thoso 

i.1~.r~y :have logtt·~:ma ...,r children by a subscq_ucrit 
ma1·1· 'but tJ'J.e 0n does not j.nclucle the ac10JX~or, 
Le brothers and sters include those who may 
have boon logi timated u subseg_uons matrimoniwn", whe-
ther of the half or ful blood, and their descendants~ 
Under Novel 118 brothers nnd sisters of the full blood 
and their descendants excluded those of the half blood; 
and under Italian and French Law they are given a great.er) 
portion of the inheritance. 

As to the manner in which they succeed, a distinction 
is necessary:-

(1) Where the deceased has left ascendants only (i.e.
has left neither children or otherdascondants, nor brothers 
or sisters, or descendants from them), the rule is 11 pro
prio excludi t remotiorem", and, therefore, the succession 
devolves upon the father and mother of the deceased in 
equal portions, or upon the parent who may have survived 
him (Section 849) •. VVhere the deceased has left no parents 
but only ascend.ants in the paternal and the maternal linso., 
standing in an equal degree, the inheritance devolves, as 
to one moiety, upon the ascendant or ascendants of the 
one line and, e.s to the other moiety, upon the asconcle.nt 
or asceridants of the other line. Where such ascendants 
stand in a different degree, the inheritance devolves 

on the nearest ascendant, without any distinction of 
( ection 850 (1) (2)). 

If the deceased has neither sue, nor as 
his brothers and s whether of the half or 

the descendants of his predeceased bi"lothe:Ps 
s, of the half or blood, v1ill be enti tl8cl 

succession~. Whether such brothers or sisters and 
scendar:ts take 11 proprio" or 11 juro rappres 

, and consequently "per capita" or "per stirpes11 

already been seen under "Representation11 • 

Where ascendants compete with brothers ox• sisters, 
or descer:dants, another distinction is necessary 
(Section 852) :-

(a) Where tl:e ascendant or ascendants compete with 
brothers or sisters thoy succeed 11 per capita" and in · 
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portions, without any division between the 
ascendants; 

(b) Where the ascendant 
the descendants of 
succeed " 

Where the as s compete with 
s, or their des $ it may 

tim saved by law in of as s be not re-
ce d by them If in toton rrhus? supposing both 

G 

survive the deceased wno has five living brothersg the 
por on due to the parents would be 2/7 of the estate$ 
whilst the legitim saved in their favour one-third~ 
111he same law which secures the attainment of the legiM.m 
against the dispositions of the testator fails to secure 
it against its own provisions. Under Ital Law the 
logitim is due to the ascend.ants irrespectively of the 
number of brothers or sisters. 

As will be seen later 9 the above rules are 
derably modified where the deceased leaves illegi o 
children. These, in fact, compete with ascendants · 
exclude the brothers and si of the deceased, 

~.2gal Reversion. 

Reversion is normally 

(a) 

(b) 
prope1-a 
11 causa 

to a donation. 
ma by ascendants 

on 51 unless a 
law, :·:provided 

for the presumption 
that the pr 

thout issue, 
strangers. 

on takes plo.ce ovided ( ction 851 (1)) :-

doneo c1 without issue; 

donoG has died thout having d of the 
received, under any title, and even by an 

mortis11 ; 
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(c) the property received 
inheritance; 

1 exist in kind in 

( d) the donor survives the donee, since the 
reversion is by law allowed in favour of the dono~ 

, and not of his • 

If such tht:age, 
entitl to 
will, moromrc;':' 

the deceased 
things (Section 851 (2)). 

By effect of reversion the· things are takGn 
back by the donor, to the exclusion of others, but 
not by way of succession: such things return to the 

effect of a presumed agreement of reversion. rt 
follows that only the d.onor ·is entitled to take such 
things back; and reversion takes place to the exclusion 
of all other persons including the other ascendants, 
even though the donor be not in a degree enabling him 
to succeed {Section 850 (1)). · 

However, although reversion is not a form of suc
cession, the donor is bound to contribute to the payment 

the debts of the inheritance in proportion to the 
value of the property which.he takes back, This rule 
does not apply to a stipulation of reversion; it 1·s pro

to legal reversion, and it is founded on equity. 
e, in fact, could have disposed of the said things 

instead of contracting debts; and it is only fair that 
the donee should contribute proportionally to the 
ment of the said debts. 

Reversion also takes place as betweenihe a 
the adoptive child. It will be remembered,, 

respect of adopti revers is admitted 
where the adoptive dies without 
whe~e~ the adoptive chil~ having chil 

s 9 such chil ·or descendants prec1ecea86 
where the adoptive child without ism..10, 

on benefits also the descendants of the adoptex1
• 

3 Of Succession by legitimate collaterals.-

On failure of descendants, ascendants, brothers or 
ters and descendants of br6thers or sisters, ·the 

on devolves upon uncles and aunts, then 
the nearest collateral relation, in whatever line 

such uncles, aunts or collateral relation may be (section 
854). 
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Collatero.1 relations succeed 11 per capitalf; and 
representation is not allowed, · 

Succession between collaterals cannot extend be yon 1. 
the twelfth degree (Section 855); and where the decear-Jcd 
is not survived by any person entitled to succeed himv 
the inheritance will devolve upon the Crown (Section 870) 

1. Illegitimate c~.ilclre:Q. 

By reason of social exigencies, the illegitimate 
children of the deceased ai~e postponed to the legitimate 
family, and their rights o.re very much restricted when
ever they compete with legitimate children.,, 

An illegitimate child has no right to the suces
sion of his parents unless he has been legitimated by a 
decree of Court or acknowledged in any of the modes 
referred to in Sc0tion 667, or hiB filiation has been 
declared by a judgePte:n I:; of the competent Court (Se c·ti on 
856). The legi t2.r(iD i~,; chil of such an illegitimate 
child, or the cJ.j:c:m ted l;y a subsequent 
marriage, are ul~o en tlcd to the succession by the 
rule of representat.ion 

An illegi tim.a tc cr..i1d who h9.s not been legi tina tod 
by a decr.e:e of Cour.t.P or o. eclgo(;l as .. lJI':OVic1ec1 
$.ection· 677.~: .V:vill,. i:t-i . c)thers, excopting 
Crovvn, called to the s 11cceci be only entitled to 
the "legi,t-ima porti.o.1! e in the S.1J,ccession:1 
t.h.ere.~o~e,~·. varie~: if t°bey. to w:Lt:µ, l~gitiniate iSff1l€ 
thei:r· slli;lre :would be a third lJa:t."lt ·of wha't they. woulcl 
liaye. r.ec.e:Lved. had .. they been legitimate; .. ff.· there. is no 
legitimate issue their share would .. be one haif Of the 
said portion. Furthermore, if th? .. deceased is the il
legitimate :tather 9 the· 1·1togi tima portio" may not excoed 
such an. amount as, regard being had to the condition of 
the mother, tnay· be necessary'for the maintenance of the 
illegitimate child.·. Where there is no. other person 
called .to. the· succe.ssion, · the child. will, in preference 
tq_th~. Cr()vm~ ··be ... enti~led .to the .whol~ irihe~ltance (Sec--
t:Lon 857)... · · ·· · 

The· .. rj.ght· .of succe$sion .of illegitimate children 
1-egi timated by a <;].ec~ee. of court, or ackpow1e.dged in 
any. of the.·m0des referred to in Section. 677 ar~ ·regulated 
as follows: 

; .... >(a) Where the deceased has left. legltimate .. c:riilclren 
.Qr descendants, the illegitimate childr.en wil:. only be 

! .• 
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enti t1ed to the "legi tima portio"; 

(b) Where the deceased has left no such children or 
descendants, but is survived by his parents, or one 
them, or any other ascendant, or the spouse, tho 
timate children will be entitled to two-thirds of the 
inheritance, and the remainder will devolve upon the 
parents, or ascendants, or spouse of the deceased: 

Provided that where both the spouse and ascendants 
survive the deceased9 the illegitimate children will be 
entitled to such portion of the inheritance as will re
main after deducting therefrom a third part in favour 
of the ascendants, and a fourth part in favour of the 
spouse; 

(c) Where the deceased is not survived by any of the 
s~dd children or descendants, nor by ascendants, nor by 
the spouse, the illegitimate children will be entitled 
to the whole of the inheritance (Section 858). 

The illegitimate child must impute to the portiorl 
to which ho succeeds any property which he may have 
received from the deceased, and which is, of its nature, 
subject to collation. 

As to ·the succession to illegitimate children dying 
without issue, sections 862 and 863 provide as follows:-

Section 862, "Where the illegitimate child dies with
out leaving issue or· spouse, the i~heri tance of. such 
child doyolvos upon the parent whose child whether by 
legitimation or acknowledgement or a judgement of the 
competent court, he i,s provod to be, or upon both 
in equal shares, if, in any of the modes a:foresaid9 ho 
1s·proved to be the child of both of themu 

section 863. "Where tho illegitimate child dies wj. 
out issue,· OU°E is survived by the SpOUS.e 51 the inheri tU1l'J8 
shall devolve, as ~o two-thirds, upon tho surviving 
spouse, and, as to .the remaining third, upon the father 
or motheX'.· of such child., or upon both father and mother, 
in equal $hares, as the ·case may be, according to the 
provisions of the last preceding section". 

2. ~he Surviving Spouse, 

(a) Where the deceased leaves legitimate issue, the 
spouse is only enti t.led. to the "legi tima portio" saved 
by law and regulated by Sections 669, 671, ~72, 674 and 
675 (Section 864). · 
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(b) On failure of legitimate issue, and in competi
t~on wi t~h ascendants or with i11eg1 timate children legi
timated oy a decree of Court or acknowledged by the 
deceasedii the surviving spouse is entitled to a third. 
part of the inheritance (Section 865 (1)). 

(c) Where the deceased leaves ascendants and brothers 
or sistersy or illegitimate children as in (b) and 
brothers or sisters, the share due to the surviving 
spouse is also a third part of the inheritance (Section 
865 (2)). 

(d) The share due to the surviving spouse, in compe
tition with ascendants and illegitimate child1'lon as in 
(b), is one-fourth (Section 865 (3))~ 

(e) The share due to the surviving spouse, in compe
tition with collateral relatives within the sixth degree, 
is two-thirds, after deducting therefrom such por~ion as 
is due to illegitimate children whose filiatiori has been 
declared by a judgement (Section 866 (1)). 

(:f) On failure of relations within the sixth degree, 
the surviving spouse is entttled to the whole of the 
inheritance, saving such portion as is due to the il
legitimate children as in (e), (Section 866 (2)). 

(.g). Where the spouse competes with the parent or 
parents whose child, whether by legitimation or acknow
ledgement, or a judgement, the deceased is proved to be 1 
the share due to the spouse is two-thirds of the inherit
ance (Section 863). 

Where there are other heirs, the spouse must impute 
to the portion to which he or she is entitled, any pro
perty which he or she may have received from the de
ceased by any gratuitous title, even by dorlation in con
templation of marriage, including, if tho surviving 
spouse is the wife, the dower (Section 867). 

The rights of succession mentidnod in Sections 864 
and 865 will not be competent to the su1..,vi ving spouse i:f 
the marriage was contracted before the llth February, 
18709 with~ut a written instrument, and the merger and 
tripartition of property, referred to in the Code de 
Rohan (eh. 1~ Bo III), had taken place, in which case 
the provisions of that Code will be observed (Section 
868) •. 

The rights of· succession· mentioned in Se?t~ons 864, 
865 and 866 will not be competent to the surviving spouse 
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if at the time of the death of the deceased party the 
spouses were separated from bed and board by a judgement 
of the competent Court, and the surviving spouse had, 
under Sections 56 to 60, forfeited the rights therein 
mentioned (Section 869). 

The provisions of Sectipns 674 and 675, which refer 
to the forfeiture of certain rights as a consequence of 
the re-mar!'iage of the surviving spouse, may here be re
called. 

3. The Crovvn. 

Where the deceased is not survived by any of the 
persons entitled to succeed him under the aforsaid rules, 
the inheritance devolves upon the Crovm (Section 870) by 
reason of the rule that all vacant property belongs to 
the Crown. 

Provisions Common to Testate and to 
Intestate Successipns. 

la Of the opening of successions~ 

Upon the opening of the succession the inheritance 
devolves upon the heirs. A succession opens at the time 
of death or upon the declaration that the person whose 
succession is concerned is, by reason of his long absence,. 
to be ~esumed to have died, or on the taking of vows in 
a monastic order or in a religious corporation of regu
lars (Sections 871 and 875). 

Absence, in the legal sense of the word, brings 
about the opening of the succession of the absentee. 
Section 871 1 which is a reproduction of Section 533 of 
Ordinance VII of' 1868, requires, for the opening of the 
succession, a "judgement declaring that the person whose 
succession is concerned is, by reason of his long ab
sence, to be presumed to be dead" • As already said, 
however, the institute of absentees was reformed in 1873, 
and under this law thD succession of an absentee may be 
opened by virtue of a decree of the Court of Voluntary 
Jurisdiction, whereby the presumptive heirs are vested 
with the provisional or absolute possession of the p~o
perty, or by virtue of a decree ordering the opening 
a secret will o~ declaring accessible any public will 
which the absentee may have made (Vide Sections 241-265 
of the Civil Coda). The succession is regarded as opened 
as from the day on which news were last had of the ab
sentee, and it is attributed to those persons who would 
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h~ve been his heirs on the said day; saving the altera
tions that may become necessary in consequence either 
of the re-appearance o:r the absentee or the establisb.tnent 
o:f the time of death of the absentee, 

Upon the taking of solemn vows, a person becomes 
incapable of ovming property; consequently, his succes
sion, whether testate or intestate, opens. 

Where several persons among whom there are the 
testator and the heir or legatee, or who are called by 
law to each other's succession "ab intestate", perish 
in a common calamity, and there is no proof as to which 
of such persons died fi!1st, the proswn1)tion of survivor
ship will be determined by the circumstances of the case, 
and, in default, by the consideration of vigour, having 
regard to age and sex (Section 872). It is only when 
direct evidence, such as that given by the survivors, 
is wanting, that regard is had to the circumstances of 
the case, such as the :fact that the part o:f the building 
where one of the said persons was at the time, fell 
before another part of the building where the other of 
the said persons was. As to the considerations of age 
and sex, Sections 873 and 874 establish a number of' pre
sumptions, which derive fI1om Sections 720 to 722 o:f the 
French Civil Code, However, notwithstanding that the 
presumptions present some degree o:f probability, survi
vorship can never be established with certainty. More 
reasonable, therefore, is the system followed by the 
Italian Code, whereby the presuraptionx is that persons 
who perish in a common calamity perish simultaneously 
in such a manner that none of them succeed to one of the 
others (Section 724). 

The place of the opening of' the suc<Z'ess'ion. 

Most Codes provide expressly that the suceession of 
a person opens in the country of his last domicile.> Sue!:-1 
a provision is not :found in our law: where, however, our' 
law deals with certain matters relating to succession, 
such as the demand for the delivery o:f possession9 or 
the security to be given by the illegitimate child or 
the surviving spouse before the declaration.of the_deli
very of possession (Sections 880 and 881), it provides 
that such demand or declaration must be made to, or by 
the court of the Island in which the deceased resided 
at the time of the opening of his succession. It appears, 
therefore, that our law has implicitly accepte4 the pre
vailing opinion. It has, however, been decided (Vide 
judgement in Vol. XI, p. 513) that the "actio familiae 
arciscundae" may also be brought in the :forum of the 
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domicile of the defendant co-heir. The principle extends 
to the other acts concerning the succession, such as the 
declaration that the inheritance has been accepted (Vide 
also Vant). 

Effects Of the devolution of an inheritance. 

These are:-

1. The right to accept and acquire or to renounce 
the inheritance. 

2. The possession of hereditary property. 

i. Under our law, where a person to whom a succession 
has opened dies without having renounced or accepted it, 
the ri9ht to accept such succession shall vest in his 
heirs \Section 897); under Roman Law, as a rule, the 
right to accept the succession was extinguished by the 
death of the heir. The ground for the rule established 
in Section 897 is thc~t the acquisition of the inheritance 
by virtue of the acceptance of the succession docs not 
amount to the acquisition of a new right, but consists 
merely in the exercise of a right acquired by effect of 
the devolutiq;n of the succession. 

The heirs who have accepted the inheritance of the 
person to whom a succession had opened and who had died 
without having renounced or accepted it, may, neverthe
less, renounce the said succession. But the renunciation 
of the inheritance of the said person operates also as 
a renunciation of the inheritance devolved upon him 
(Section 898). 

2. The possession of the property of the deceased is, 
by operation of law, i.e. by effect of devolution and 
without the necessity of any act on the part of the heir, 
or of his acceptance, and even without his knowledge, 
transferred, by way of continuation, to the heir, whether 
testamentary or an heir-at-law (Section 876) : "Mortus 
facit vivurn possessorem", The right to the possession 
of hereditary property belongs to the heir in all cases, 
and not even the testator may deprive the heir thereof, 
since social good order requires that there be no cont~o
versies as to the possession of the said property between 
the persons interested. 

Where there are several heirs, the possession of 
the property of the deceased vests in all of them; and 
where the deceased disposes of a portion only of the in
heritance, and Jhhe remaining portion devolves upon the 
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heirs-at-law, possession vests, by operation of law1 
in the testrunentary heir and in the heir-at-law, in 
proportion to their respective shares (Section 877). 

All the "actiones possessoriae" are competent to 
the heir as the possessor of hereditary property. There
fore, where any person claiming rights over the property 
of the inheritance has taken possession thereof, the 
heirs in whom possession vests by law will be deemed to 
have been dispossessecl "de facto", and may exercise all 
the actions competent to a legitimate possessor (Section 
878). 

The above rules do not apply to irregular succes• 
sors: if they compete with other heirs, the law requires 
that they should demand possession of such heirs; if 
they are the only persons called to succession, the 
demand for the deliveryof possession must be made to 
the court, since there always remains a doubt as to 
whether there are other successors. 

Sections 879 and 880, in fact, provide: "The il
legitimate child or the spouse, entitled by law to a 
portion of the property of the deceased, must demand 
delivery or possess.ion of such portion rrom the person 
on whom the remainder of the estate devolves, by testate 
or intestate succession. Where, on failure of other 
persons, the succession goes to the illegitimate child 
and the spouse of the deceased, the former must demand 
possess:ion from the latter". 

"Where the illegitimate child or the spous-e or the 
Crown succeeds to the -whole inheritance uab intestato0 , 

the demand for the delivery of possession of the in
heritance must be made to the Court of the Island in 
which the deceased ~esided at the time of his death, or 
took religious vows. such delivery of poss~ss-ion shall 
be deemed to have _been made by the declaration of the 
court that the succession has opened to the illegitimate 
child, the spouse or the crown, and no further acts 
shall be necessary"• 

The proceedings are known as of ventilation, and 
they are meant to make public the ·demand made by the 
irDegular succesm!or for the opening of the succeas'ion 
in his favour. These :proceed.inga are governed by the 
special rules established in the Code of Organization 
and Civil Procedure. 

Furthermore, "The do~t -~ Section 881 pro'V"ides -• 
shall not declare the sticcessioh to have opened in favour 
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of the illegit~nate child or the surviving spouse before 
such child or spouse, and a sufficient surety9 shall 
have jointly and severally entered into a recognisance, 
secured by a general hypothecation o:r their prope1"lty$1 
to restore the inheritance to the heirs of the deceased 
ehtitled thereto, and before such recognisance of the 
child or spouse, and of the surety, shall have been 
registered in the Public Registry. The Court inay, ac
corcling to circumstances, fix the amount of the recog
nisance of the surety, or the amount for which the pro
perty is to be hypothocatec1". It may also, according 
to circumstances, allow a special, instead o:r a general, 
hypothec: or, where the party demanding delivery o:r 
possession has sufficient immovable property to secure 
the restoration of the inheritance, dispense altogether 
with the production of the surety (Section 882). The 
surety may be dispensed with in all cases whe~e the 
value of the estate does not exceed £50, and the child 
or the spouse declares on oath .~hat he or she was unable 
to find a surety (Section 883). 

After the lapse of three years from the opening 
of the succession, the effects of the hypothecary re
gistration and the obligation of the surety may be de
claroc1 to have ceased by a decree (lmown as "decreto 
purificatorio") of the court aforesaid on a demand of 
the child, or the spouse, or of the surety~ after that 
all the formalities prescribed in Section BBL~ have been 
gone through. The child or the spouse, however, will 
always remain bound personally to restore the inherit
ance to the heirs of the deceased entitled thereto. 

Another case where the delivery of possession must 
be demanded from the Court is where the inheritance 
concerned is that of an absentee. It is the Court that 
vests the presumptive heirs with the provisional or 
absolute possession of the said property. 

2. Pt the AccEet~nce and Renunciation of an 
Inliori1iancc, 

A. Of the acceptance of an inheritance. 

The acceptance of an inheritance, or "aditio hcre
di tatis", is that act whereby the person to whom a suc
cess-ion has opened acquires t~e inhcri to.nee. 

An inheritance may be accepted either by tho person 
upon whom it has devolved, or, in case ho has died with
out having renounced or accepted it, by the heirs of 
such person. 
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Each o~ several persons called to a succession iS 
at liberty ~o renounce or accept his share thereof. The 
shares or those who have renounced devolve on the persons 
substituted there:ror, or on the co-heirs by e:r:rect of 
the right of accretion, or on the heirs-at-law .. The snme 
rule applies to the heirs of a person who has died with
out having renounced or accepted an inheritance that had 
devolved upon him (Section 897), i.e. the shares of those 
who have rer-ounced will accrue to those who have accepted. 

Capaci~~· The capacity required is that of b~nding 
oneself, since the heir succeeds to all the rights and 
all the obligations of' the deceased,. Consequently, a 
married woman cannot accept an inheritance without the 
consent of her husband; although, if the husband is ab
sent, or a minor, or interdicted, or without just cause 
refuses his connent, the necessary authority mny be given 
by the court (Section 888). Similarly, where an in
heritance devolves upon a person subject to tutorship 
or curatorship, or upon an unemancipated minor, it may 
not be accepted by the said person or minor, but it may 
be accepted on their behalf by the tutor, curator or 
father. The tut or-,, cur a tor, or the f'a ther, however, can 
not accept such inheritance except under benefit of 
inventory (Section 889). 

As a rule, a person may accept an inheritance which 
has devolved upon him at any time, unless such right is 
barred by prescription. The acceptance of an inheritance 
is barred by the lapse of thirty years, where the in
heritance is vacant; where the inheritance is possessed 
by others, tt-e right to accept it is barred by the lapse 
of ten years (Sections:• 885 and 900). 

As the lapse of the said time may prejudice other 
persons having an interest in the inheritance, such as 
an heir-substitute, the law provides that uThe Court 
shall, on the demand of' any person interestecl, f_ix the 
time of one month, whi eh may o:· .::;ooc1 g?.:ounds be extended 
to another month~ within which the heir whether testa
mentary or at-law shall be bound to declare whether he 
accepts or renounces the inheritance; and, in default 
of such declaration~ within the said time, original or 
extended, the inheritance shall be deemed to have b?en 
renounced (Section 909). This provision, however, docs 
not derogate :from those regulating the acceptance of an 
inheritance U:."J.der benef'i t of' inventory". 

DurinP- the continuance of the time allowed for 
deliberati~g, the person entitled to succeed is not 
bound to assume the status of heir; but he will be con
sirlered as curator "de jure" of the inheritance, and, 

Page 1,101./ 



AHd .. - 1,~01 -
~' 

as such, may be sued as representing the inheritance to 
answer claims brought against it (Section 927 (1) and 
( 2)). 

K_ip.ds of acceptance, An inheritance may be accepted 
unconditionally, or under benefit of inventory (Section 
887). 

An unconditional acceptance operates a merger 
betwean the decoased's estate and that of the heir in 
such a way that the heir becomes liable for the liabi
lities of the inheritance with all his property, even 
"ultra vires hereditatis"• 

An acceptance under benefit of inventory prevents 
the said merger; consequently, the heir will only be 
responsible for tho liabilities of the inheritance to 
the extant of the assets thereof, 

Any person callied to a succession may avail him
self of the benefit of inventory, notwithstanding any 
prohibition of the testator (Section 918); and where 
several persons aro called, any one of them may, in
dependently of the others, avail himself thereof, in 
which case it will be personal to him (Section 921). 
As already seen, the tutor, or the curator, or the 
father o:r a minor upon whom an inheritance has devolved, 
cannot accept such inheritance except under benefit of 
inventory (Section 889). · 

An unconditional acceptance may be either express 
o:ra implied. 

rt is express if' the status of heir is assumed 
either in n public deed or in a private writing, and it 
is known as "aditio hereditatis" in the strict sense 
of' the expression. 

rt is implied if the heir performs any act which 
necessarily implies his intention to accept the in
heritance and which he would not be entitled to perform 
except in his capacity as heir (Section 891). The said 
acts are knmvn as "acts of heir", and the person who 
performs them is said to u pro here de gererett : it is :for 
this rwason that an implied acceptance was called "pro 
herede gestio" by the Romans. 

Where the act is such that it may be performed by 
any person, its performance may not imply an implied 
acceptance of the inheritance, even though no declara
tion may have been made as to the capacity in which it 
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was done, and even though it result from circumstances 
that the person called to the succession intended to 
porfonn it in his capacity as heir. . It is required that 
the act could not be done except in the capacity of hoir 
The expression "entitled to per.form", moreover, refers 
to the rclntionship existing between the deceased and 
the.heir, and it is immaterial whether the heir coulc1, 
apart from such relationship, })e~form the act validly. 

In the following cases acceptance is not implied: 

1. Whore the heir, being at the same time the tes
tamentary executor, performs acts necessary for the 
carrying out of the testatorts will, since a person may 
renounce the inheritance or aca:pt the executorship. 

2. Where the heir is a co-owner~ with the u decujus" 
of the thing, and continues to possess the said thing 
or obtains its possession after the devolution of the 
inheritance, since he may do so as a co-ovmer. 

3. If, arter the devolution o:r the succession, the 
hoir holds property of the deceased on lease, or anti
chresis, or pledge, or deposit, wluch he had already 
received from the deceased by any of the saic1 titles. 

4. If the heir pays, with money or other effects 
belonging to him.o the debts of the inhe1~i tance or the 
legacies, since any person may pay a debt of another. 

Furthermore, arrangements macle for the funeral 
oven if payrnent is made by the heir out of his ovvn 
money, acts of mere preservation, such as the inter
ruption of prescription, the renewal of registrations 
and so on, and acts of provisional adminis~ration, such 
as the exaction of a credit, do not, unless the status 
of heir has also been assumed, imply acceptancd of the 
inheritanoe (Section 893). 

The following acts, on the other hand, imply ac
ceptance of the inheritance (Section 894) :-

1. Any donation, sale or assignment of his rights 
of succession by one of the co-heirs, whether in favour 
of a stranger or of all or any of his co-heirs. An 
absolute or abdicatory renunciation, however, does not 
imply acceptance: it is, in fact~ the denial of an ac
ceptance; the same applies to a renunciation made gra
tuitously by one of the co-heirs in favour of all those 
co .... heirs 1 whether testamentary or hei1:s-at-~aw, up?n 
whom, on failure of the party renouncing, 111s portion 
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of the inheritance vvould have c1ev·o1 ved (Section 895) .. 

2. A renunciation made, even if gratuitously, by 
one of the co-heirs in favour of one or more of his 
co-heirs; but not if it is made in favour of all, un
less this is made in proportions different from those 
in which the portion of the party renouncing would have 
devolved upon his co-heirs 

3. A renunciation made, even i~ favour of all the 
co•hei:rs indiscriminately, undor an onerous title. 

In the last two cases an acceptance is implied 
from a renunciation because the effect of such renun~ 
ciations is that of altering the express or implied 
intention of the testator 9 which may not be done unless 
the inheritance is accepted. 

The law has mentioned the aforsesaid acts only 
demonstratively; and there are several other acts, such 
as the alienation of hereditary property or a compromise 
on claims over the inheritance wherefrom an acceptance 
of the inheritance is implied~ The law has mcntionGd 
only those cases which were discussed and variously 
solved in the past. 

!n respect of the said acts, 0 protcstatio contra 
actum non valet"; the act is such that it could only 
be performed by an heir and acceptance is necessarily 
implied,. 

Finally~ the acceptance of an inheritance is 
declared by law, in the following casos:-

1, Where the person entitled to succeed, having the 
actual possession of the property of the inheritance 
and being of age, fails to comply with the provisions 
relating to the benefit of inventory, within three 
months of' the 01)enj.nl]' of the succession or of the day 
on which he had knowledge ofx the devoluiion thereof~ 
If the said person wishes to avail himself of the 
benefit of inventory7 he must c1o so within the said 
time: 1f', therefore, he allows his estate to become one 
with that of the deceased for a time longer than that 
prescribed by law, he will forfeit the right to re
nounce the inhoritance, and will be deemed to be a pure 
and unconditional hoir, even though he claim to be 
seized of such property under a different title (Section 
910),. 

2. If the heir misappropriates or conceals any pro
perty belonging to the inheritance (Section 911). 
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3. If the heir is guilty of having fraudulently 
omitted to include in the inventory property belonging 
to the inheritance (Section 930). 

4. If the heir fails to comply with the provisions 
relating to the in~entory with the fraudulent intention 
of prejudicing the rights of owners (Code of Organiza
tion and Civil Procedure, Section 560), 

In the last three cases the declaration of accept
ance, purely and unconditionally, is inflicted by law 
by way of penalty. Doctrine, however, exempts from the 
operation of these provisions those persons in whose 
protection it is required that any inheritance devolving 
upon them must be accepted under benefit of inventory. 

Another ease where a pure and unconditional accept• 
anoe is declared by law is that provided for in Section 
892, which runs as follows: '!A. person ·who, by a judgement 
of the canpetent Court* ha.a been declared to be the heir, 
or has been condemned expressly in such capacity, shall 
be deemed to be the heir with regard to all the legatees 
,and creditors of the inheritance", even if not parties 
to the proceedings. This rule, which is contra~y to the 
principle of the rclativi ty of the "res judi.cata", is 
established by law in view of the confusion which would 
result were the said person deemed to be the heir with 
regard only to one or more of the said legatees or cre
di tars. 

Of the benefit of inventory. 

The benefit of inventory is a right granted by law 
to the heir whereby the property of the heir is prevented 
from being intermixed with the property of the inheritance 
in order that the heir be not liable for the debts of 
the inheritance beyond the value of the property to which 
he succeeds (Section 931). It is a faculty: consequent
ly, it may.produce no e:rrect unless it is exercised, and 
it avails only those heirs who exercise it. 

Its purpose is twofold: on the one hand it limits 
the liability of the heir to the value of the property 
to which he succeeds: and, on the other, it establishes 
the extents of the ass·ets of the inheritance and guaran
tees payment therefnDm to the creditors of the inheritance 
and to the legatees. 

Except in those cases where it is declared by law, 
acceptance under benefit of inventory must be express 
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and formal. This is requ.1rec1 by the interest of the 
creditors of the inheritance and of the legatees; it is 
imperative that the extent of the inheritance be esta
blished as formally as possible, and that the inventory 
bo correct and precise. Moreover, where the heir is in 
possession of the property o:f the inheritance the bene
:ri t may only be a vailcd of within a very short time from 
the day of the opening of the succession, as otherwise 
the intermixturc of the properties would prejudice the 
interest of third persons. 

The benefit is exercised by means of:-

(a) A declaration made by the heir that he accepts 
the inheritance under the benefit of inventory; or that 
he does not intend to assume the status of heir except 
under the benefit of inventory, or before an inventory 
of the inheritance is made. The said declaration is made 
by means of a note filed in the Registry of the court of 
Voluntary Jurisdiction of the Is8lhnd in which the suc
cession opens (Section 919). 

(b) An inventory, which may be made either prior or 
subseg_uentljb to the sathd doclo.ration. The declaration 
is ineffectual unless it is preceded or followed by the 
inventory (Section 920)-

Thc inventory is a formal description of the pro
perty of the inheritance, which is published by a Notary, 
like all other public deeds. The person making the in
ventory, however, must, prior to its publication, doclure 
on oath that he will describe the said property faith
fully. The court's intervention is, besides, required 
in as much o.s the persons interested must be summoned 
to be present for the publication of the inventory: 
those who are known are invited to attend by means of a 
summons issued under the authority of the canpetent 
Court, and those who are not knovm are invited to attend 
by moans of public notices posted in the usual ~laces. 

The inventory must consist in a detailed descriiJ-
ti on of all the property of the inheritance, movable and 
immovable, carporoal and incorporeal, and of all the 
claims existing against the inheritance. The description 
of movable property must also contain the value of each 
item as declared by a referee; as to immovable property, 
it is usual to state the rent at which the property is 
let or the income accruing there:rnvm. 

As to the time within which the inventory must be 
made, a distinction is necessary:-
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l• Where the heir is of age and not under disability, 
and has the actual possesmion of the property of the 
inheritance, he is bound to make up the inventory with
in three months from the day of the opening of the 
succession, or fran the day on which he knew that the 
inheritance devolved upon him (Section 922). And if, 
within the said tir:ie he :fails to corrm1ence the invent 
or to complete it wit:1.in the said time or within such 
further time as may hnvo been allowed to him, he will 
be deemed to have aceepted the inheritance without the 
benefit of inventory (Section 923). 

Where the inventory is completed, the heir who has 
not yet made the declaration of accepting the inherit
ance, will be allowed the time of forty days, to be 
reckoned from the day of the completion of the inven
tory, to deliberate whether he would accept or renounce 
the inheritance; and if, within the said time, the heir 
has not made in the Registry of the said Court a decla
ration renouncing the inheritance, or accepting the in
heritance under the benefit of inventory, he will be 
deemed to have accepted it under the benefit of inven
tory (Section 924)- This is the case where such ac
ceptance is declared by law. 

2. Where the heir, though not under disability, has 
not the actual possession of the property of the in
heritance, and has not intermeddled with it, the times 
fixed f'or making up the inventory and for deliberating 
will only commence to run from a day to be fixed by the 
court, where any claim is brought against the said heir& 

Where no claims are brought, the inventory may be made 
up at any time, px>ovidecl the right of acceJ?tance of' the 
inheritance is not bnrred by prescription (Section 925 
(1) and (2)). 

3. Minors and persons interdicted will not be deemed 
to have forfeited the benefit of inventory except on 
the expiration of one year fran the day on which they 
will have attained majority, or the interdiction will 
have ceased, as the case may be, unless within such time 
they will have complied with the provisions relating 
to the declaration and the inventory (Section 926). 

During nhe continuance of the time allowed for 
making up the inventory an~ for deliberating9 the person' 
entitled to succeed is not bound to assumeoc the status 
of heir (Section 927). Nevertheless, such person will 
be considered as curator "de jure" of the inheritance,, 
and, as such.9 he may be sued as representing the inherit
ance to answer claims brought against it. He may however 
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refuse the said curatorship, and his failure to appear 
in Court is suf:ficient to imply a refusal; the court, 
under the circumstances, ·will a1)point a curator to re
~rosmJ.t the inheritance in the proceedings (Section 927 
\ 3)). 

During the continuance of the said time the person 
onti tled to succeed may pel!fo1~m all p1...,eservati ve acts; 
and where in the estate there are things which cannot bo 
preserved, or the preservation of which entails a con
sic1erableN expense,9 tho heir may obtain frcr.a the court 
of Voluntary Juri sdi cti on, or, in case of' OJ!J)Osi ti on, 
rran the canpetent Court, leave for such things to be 
sold. in such a mannel! as the Coirt will c1eem expedient. 
The heir, howevorp will not by reason of such procedure 
be deemed to have accepted the i1~1eritance (Section 928). 

Whore the heir renounces the inheritance before the 
expiration of the times~ original 01., extenc1ed, referred 
to above, any lawful expenses incurred t)y him up to the 
time of renunciation will be at the charge of the in
heritance. Such expenses~ moreover, will be privileged, 
as they will have been incurred for the common benefit 
(Section 929). · 

The benefit of inventory is forfeited, as already 
said, if the heir misappropriates or comceals anw. i)ro
perty be1onging to the inhexii tance or fraudulently omits 
to include in the inventory property belonging to the 
inheritance, or fails to comply with the provisions re
lating to the inventory with the fraudulent intention 
of prejudicing the rights of other persons. 

Of the effects of acceptance. 

The acceptance of' an inheritance operates the ac
quisition thereof, and it is the exercise of a potential 
right acqturcd by c:ffect of devolution. 

The effects of acceptance are retorspective as frail 
the date of the opening of the succession; and, once macle, 
tbc acceptance may not be withdrawn, since such a with
c1rawal might prejudice third persons who may have entered 
into le~al relations with the inheritance. It may however 
be impeached on the ground that it was the result of 
violence or offraud practised upon the heir (Section 899), 
but on no other ground, particularly lesion. Nevertheless, 
if a will is cliscovered which, at the time of the accept
ance, was unknown to the person accepting, such person 
will not be bound to discharge the legacies bequeathed 
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in such will beyond the value of the inheritance, saving 
tho legitim or other portion to which such person may be 
entitled (Section 899 (2)). 

An acceptance may also be null on other grotmds 
such as, for example 9 if the inheritance has not yet 
devolved.9 or if a mistake "in corpore hereditatis" is 
made. 

Ba Qf.._ the R.onunciation of an Inhcri tance., 

Renunciation is that act whereby a person entitled 
to succeed declares that he does not want to assurae the 
status ot heir. 

The person renouncing must be capable of alienating: 
a renunciation is, in fact, an alienation of the rights 
of succession. 

Renunciation of an inheritance cannot be presumed. 
rt may only be made by a declaration filed in the Regis
try of the Court of the Island where the succession is 
opened (Section 901). In one case, however, renuncia
tion is declared by lnw, It has already been seen that 
whwre a demand is made by any person interested, the 
Court will fix the time of one month, which may, on 
good grounds, be extended to another month, within which 
tl~ heir will be bound to declare whether he accepts or 
renounces the inheritance; and that, in default of' such 
declaration within the said time, original or extended, 
the inheritance will be deemed to have been renounced 
(Section 909). 

Effects of renunciation, 

These are:-

1. ±he extinction, in respect of the person renounc
ing, of all his rights of succession, retnnspectively 
as from the day of the opening of the succession. Con
sequently, the succession is deemed to have opened as 
fran the said day, to the person called to the succession 
on his failure. 

2 (a) In the case of testate succession, the share 
of the person renouncing devolves on the substitute, if 
any~ or accrues to the share of the other co-heirs; in 
default of substitution or of accretion, the said share 
devolves "ab intestate" upon the heirs-at-laws. 

(b) In the case o~ an intestate suc~ession, them said 
share accrues to that of the other co-heirs-at-law. 1he 

Page 1, 109./ 



.PJIC. - 1,109 .... 

right of accretion takes place in favour of all the 
co-heirs of tho party renouncing who stand in an equal 
degree .9 even if such clegroo is occupied 1t jure 1,.approso:t
ta t.t onis" ,, whilst the co-heirs occupying a different 
degree are excluded" Thus, if$> for example.? the de
ceased leaves tvm children and three grand-children 
whose father is dead, and one of the grand-children 
renounces .his sha1_,e~ such share will accrue to that of 
his or her brothers or sisters only. If, on the con
fa.-;ary, one of the children renounces his share, such 
share will accrue to the other co-heirs, including the 
children of the ];red.eceasec1 brother, i.e. the grand
children, under the rule of representation. 

Where the person renouncing is the sole heir~ or, 
where there are several heirs and all of them have re
nounced the inheritance, the inheritance will devolve 
on the next degree in the same order of succession. If, 
therefore, the deceased leaves an only child, who re
nounces the inheritance,, the inheritance will devolve 
u1)on the grand-children "jure lJropri o" and not "jure 
rappresentationis", since representation, as already 
seen, docs not take place in the case of renunciation. 
If then, there are no persons entitled to succeed in 
the same order of succession, the inhei"li tance will devol vr; 
upon the next order. 

3, A person who renounces his rights under a testate 
succession may not succeed uab intostato", since a rJer
son may only succeed to the inheritance of another in 
the manner prescribed by the latter. The only exception 
refers to the legitim or other u1egitima portiotr which 
may be claimed notwithstanding that the inheritance has 
been renounced; the reason being that the legitim is a 
"pars bonorum" and not a portion of the inheritance. 
Similarly, a person may renounce the inheritance and 
retain the legacies which may have been beg_ueathed to 
him. 

As a rule, the renunciation of an inheritance is 
irrevocable in view of the fact that it operates as if 
the person renouncing had not been called to succeed. 
However, apart from the grounds on which a renunciation 
may be impeached, such as the disability of the person 
renouncing, there are two exceptions to the principle 
of the irrevocability of the renunciation:-

(a) A renunciation may be revoked by moans of a sub
sequent acceptance provided that: 

(i) the inheritance has not been accepted by othei"ls; 
and 
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(ii) the right to accept the inheritance is not barred 
by prescription. 

Under tJlese circumstances, as no vested right ac
quired by others is thereby a:rfected~ the person re
nouncing may, notvri thstanding the renunciation, a cccpt 
and acquire the inheritance. No special :form is pros
cribed by law: in :ract, a mere acceptance implies the 
revocation of the renunciation. The succession, even 
in this case, is acquired retrospectively as from the 
date of the opening of the succession; but the accept
ance may not oper~te so as to prejudice the rights ac• 
quired by third persons either by virtue of transactions 
performed with tho curator of the vacant inheritance, 
or by virtue of proscription. 

(b) The creditors of a person who renounces an in
heritance to the prejudice of their rights may apply to 
the Court for authorization to accept.such inheritance 
in the place of their debtor (Section 907 (1)). 

This rule is an application of the 11 actio Paulianatr, 
which takes the form of a demand made by the creditors 
to be authorized to accept the inheritance in the place 
of their debtor, The said demand must be made in con
testation with the debtor and those persons upon whom, 
in consequence of a renunciation, the inheritance would 
have devolved. 

The extension or the 11 actio Pauliana" \/Vas intro
duced under the Common Law~ in view of the principle 
that the debtor may not renounce means which would en
able him to meet his obligations. Under Roman Law, on 
tho contrary~ no such right was recognized to the crc
di tors, since an inheritance came to form part of the 
estate of the person entitiliod to succeed by virtue of 
the "aditio" rather than of the "devolutio hereditatis". 

The same right is competent, where the marriage 
has been contracted under the system known as the "So
ciota' Coniugale11 , to the spouse, since a renunciation 
made by the other spouse would deprive him or hor of a 
third part of the inheritance renounced. 

In these cases the renunciation is annulled not 
in favour of the renouncing heir~ but in favour of the 
creditors or the spouse{ anq only to the extent of their 
rights (Section 907 (3)J• 

It is lawfulp. however, for any of the co-heirs of 
the person renouncing to oppose the action of the cre
ditors by paying the sums due to them, and the co-heir 
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effecting payment will, Hipse jure0 , be subrogated to 
the rights of the creditors whose claims he has satisfio:~ 
(Section 907 (4)). This right is granted in order that 
the co-heirs may prevent interference with the inheri tancr. 
by strangers .. 

Rules common to AcceEtance and Renunciation. 

1. Their eff~cts are retrospective to the date of the 
opening of the succession. 

2. They may not be made 11 sub condi tione", or "ox die" 
or "in diem". Under Roman Law this rule was applicable 
to all the so-called legal acts. 

3• They may not be made in respect of a part of the 
irthoritanco, since, as already said, a person may only 
ass1.lllle the status Of heir in the manner proscribed by 
the deceased. 

4. They may not be made before the succession opens, 
in viow of the danger of the "votum captandae mortis". 
Hence the rule 11 viventis nulla hereditas", which, however, 
has two exceptions:-

(a) In contemplation of marriage, any of the follow
ing stipulations may bo made: the stipulations "de ae
quandis liberis" and the renunciation of the future suc
cession of a parent or other ascendant in consideration 
of the dowry or other donation settled or made by the 
latter to the party renouncing. 

(b) A renunciation of a future succession may also 
be made on the taking of vows in a monastic order or a 
religious corporation of regulars. This exception was 
introduced in the Middle Ages with the purpose of en
abling the preservation of property in the family and 
of preventing the monastic order or religious corpora
tion from succeeding to the said property. Section 913, 
which deals with this special kind of renunciation, re
produces para. 40, eh. 5, B. III of the Code de Rohan. 
As under the laws in force a person becomes incapable 
of acquiring property on taking religious vows, the 
purpose of the exception is merely that of favouring the 
religious profession by enabling a person taking the 
vows to renounce the inheritance of a living person in 
favour of those most dear to him. 

The requisites aro those connnon to all acts; the 
age required? however 9 is that fixed by Canon Law for 
the taking of the vows (Section 915)• 
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I~s such a renun_cia ti on operates the transfer of 
property, it might appear that the consent of the alien
ees is necessary. But the law expressly provides that 
such renunciation- u shall bo operative in regard to the 
persons in whoso favour it has been made, even though 
such persons shall not have been present, and shall not, 
up to the time of the opening of the succession to the 
~roporty renouhced, have accepted such renunciation 
\Section 916). . 

The said renunciation must be made in a manner 
that the person renouncing and the order on corporation 
may in no case succeed to the property so renounced 
(Soction 913). The person renouncing may, however, re
serve a life annuity -- known as "livello11 -- on the 
property so renounced~ unless the Rules of the Order or 
corporation prohibit such a reservation (Section 914). 

Apart from the general causes of inef:etcacy of 
juridical acts in general, the said renunciation is an
nulled if the religious vows are declared to be null 
(Section 917 (1)). Nevertheless, any alienation of tho 
property renounced which may have been made before tho 
annulment of the vows will remain effectual, saving the 
right of the person renouncing to claim an indemnity 
fran such other persons as may be liable, accordinc to 
law -- such as the alionor of the said property who may 
have benefitted fran the alienation-

The renunciation remains effectual notwithstanding 
the suppression of the order or corporation, or the grant· 
of an indul t whereby the monl{ is release cl from his vows. 
However, the person renouncing would be entitled to 
maintenance as a donor, apart from any ties of consan~ 
guinity or affinity. 

Effects of the Acguisition ot an Inheritance, 

A. Rights co1.m?etont to the heir. 

(1) The heir acquires the whole of the property of 
the deceased~ and assumes all his obligations: in other 
words, the estate of the deceased becomes the estate of 
the heir; and, therefore, the rights of the deceased as 
well as his debts become the rights and the c1ebts of the 
heir. 

(2) A merger takes place between the estate of the 
deceased and that of the heir by virtue of which the 
debts existing between the heir and the deceased are 
extinguished. 

Page 1,113./ 



AHC, - 1,113 -

(3) Lastly, the heir acquires the right to clo.im the 
inheritance, which is known as tl1e "r)eti tio hex1 edi tat~". 
Thero nre very few provisions in our Code, as well as in 
other Codes, dealing with this action. In fact, the 
only Section which doals therewith specifically is Sec
tion 885, where the time required for the prescription 
of this action is established; a reference to thiE action 
is also made by Section 589 undor the title on Possessio1. 
Resort must, therefore, be made to Roman Law on the 
matter. 

The "petitio hereditatis" is that action whe1"aeby 
the heir demands 9 in contestation with the possessor of 
the inheritance, or of hereditary property, the recog
nition of his right to the inheritance and the restora
tion thereof or of hereditary property. tt Res he1.,edi tario.1' 

are. those things which belonged to tho cleceasocl; 11 res 
horeditatis" are those things of which the deceased had. 
possession but not ownership. The tt peti tio heredi tatis'' 
may be exercised in respect of either of them. 

The pu~poso of this action is mainly the recovery 
of the right to the inheritance, of which the "vindica
tio rermn" or the recovery of hereditary property is but 
a consequence. In fact, once the plaintiff's right to 
the inheritance is recognized, tho defendant will be 
bound to restore any 11 res hero di taria vel here di ta tis" 
which may be in his possession. 

Under Roman Law the "peti tio here di ta tis" coula be 
brought against any person having the possession of 
hereditary things, whether he possessed them 0 pro her•ec1e11 

or "pro possossore" 9 i.e. without title, 

1,. Effects as botwoon tho Plaintiff and the 
~nr.--

These effects refer to:-

(a) The restoration of the "res hereditaria et here
di tatis" by the defendant who is declared to have no 
title thereto. The restoration includes any sum of 
money or other thing received by the defendant in J)ayrnont 
of debts due to the inheritance. 

(b) compensation for any alienations made by the 
defendant. The "s ena tus-consul tum Justinianum" dis .... 
tinguished between a posses::wr in good f~a1 th and a pos
sessor in bad faith: the former was only liable to the 
extent of the benefit derived from the alienation, if 
any; the latter was bound to restore the value of the 
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property alienated in all cases as if such property 
had been still in his possession. The distinction is 
accepted by our law in Section 589, which is expressly 
made applicable to the "petitio hereditatis". A pos
sess·or in good faith is boun.d to restore tho value of 
the thing alienatody but only to tho extent of tho bene
fit which he has derived (Section 589); a possessor in 
bad faith is bound to :restor-e to the plaintiff any 1)ro
fit which ho may have·clerived therefrom, or, at the 
option of the plaintiff, to pay him the value of the 
thing at the same time of tho cesser of possession or 
the value thereof at the time of the demand, whichever 
is the greater~ notwi thmhnnding that in such case he 
has not derived any profit therefrom (Section 593). 

(c) Damqge caused to hereditary property. The some 
distinction made by the "Scnatus-consultum Justinianum" 
applies• A possessor in good faith is bound to make 
good such damage as, by his own act or otherwise, may 
have been caused to the thing, but only to the extent 
of the benefit which he has derived from such damage 
(Section 588). A possessor in bad faith is liable for 
all damage whi-ch may have been occasioned by his own 
act as well as for that occasioned by a fortuitous event, 
unless he shows that the thing would have equally 
~erished if it had been in the possession· of the ownc~ 
(.Section 594). 

(d) Restoration of the fruits, Under Roman Law, in 
view of the principle 11 fructus augent herecli ta tern" 1' the 
plaintiff was in all cases entitled to claim m:XX the 
fruits of thu thing collected or which could have been 
collected by the possessor, our law applies to the 
fruits the general ~ules governing possession. A pos
sessor in good faith aequires the fruits of the thing 
possessed, even t.hough such thing be an inheritance, as 
long as he remains in good faith; consequently, he is 
bound to restore the fruits collected or which· coulc1 
have been collected~ after a judicial demand. A posses• 
sor in ba.d faith is bound to restore all tho saic1 fruits 
(Sections 577 and 578)* 

(e) Expenses. The rules governing possession apply. 
A distinction must, therefore, be made betwe0n good and 
bad faith, anc1 between 11 expensae necessariae", 11 utilos" 
nnd 0 voluptuariae11

• 

2. Effects as between the Plaintiff and Third Persons. 

Third persons are those who may have acquired pro
perty of the inheritance or rights over the saicl property 
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from the possessor thereof and the debtors of the in
heritance who may have paid their debts to the said 
possessor. 

The question is: impeach such aliena-
tions, or canpel the ? 
tion remained until ap-
pearance of the on 890 of our Code 
provi that may acquired 
by third parties agreements made in goocl 
faith with the must be respected by the 
true heir. So much d by the princi1)lo of the 
stability however, the third 
party was at the ement in good faith, 
and had, therefore, ,no reason doubt that the alienor 
was tho true heir. This is only condition pres-
cribed by law, and the good or ~ad faith of the apparent 
heir is immaterial; equally of no accrn.:int are the natwe 
of the thing alienated and the title upon which they 
may have been alienated. Under Italian Law, on the 
contrary~ the rule is limited to one~ous alienations. 
This system seems preferable: an alienee under a gra
tuitous title is not prejudiced if evicted by the true 
heir, and, moreover, a possessor in good faith is not 
responsible for alienations under a title 
towards the true heir. 

Extingqishment of this actmon. 

Besides the causes of extinguishment common to all 
actions, the "poti tio horedi tatis" is barred by n special 
acquisitive proscription. The person entitled to suc
ceed forfeits the right to aim the inheritance in so 
far as another person hns acquired the inheritance in 
virtue of possession t4erefo for the prescribed time. 
Moreover, the right of accepting an inheritance and the 
"peti tio hero di tatis0 are barred by the ordinary pros
cription of thirty years where the inheritance hns not 
been in the possession of other persons. 

The requisites for the special prescription are: 

(1) The possession of the inheritance by other per
sons; 

(2) The lnpso of the time prescribed. Under the law 
of the Decomvircs, the time required was one year: after 
the "Senatus-oonsultum Juventianum" it was held that 
the action ho.cl become exempt from prescription on the 
ground that it had become a personal action which was 
not subject to prescription. Theodosius II subjected 
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However, with regard to ons inter-
dicte~, the said action does not except on the 
expiration of one year from the day on which they attain 
majority,, or the interdiction ceases, as the case may 
be (Section 885 (2)). 

(1) The heir is liable for and bui~dens 
of the inheri tnnco (I ~L1he tn,,o 
those which we1•e clue by of 
the inheritance are those the on 
the heir in favour of the The heir lialJle 
for the clebts in so fo.r> as to the whole Of 
the estate of the deceased; ho is liable for the bur
dens because by virtue of his acceptance o:r the inherit
ance he contracts the obligation of performing wh~tevcr 
the testator may have imposed upon him. Ho trconstitutio 
debitin is required, since the heir is so bound 0 ope 
juris"; under Roman Law.the obligation of the heir was 
quasi-contractual, in view of the quasi-contractual 
nature of' the tt adi ti o- here di ta ti s". 

The obligation of the heir is per and ex-
tends to tho whole amount of the said debts or burdens 
even "ultra vires hcreditatis", unless acceptance 
is made under the benefit o:r inventory. consequently, 
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the creditors of the 
be enti~led to compete 
the heir over his :pro:perty 

The assigi:11nent of 
the heir from tho 
discharge himself 
ment. 

2. ~1he 
docea 
under tl:e 
deceased to do so. 

3. The heir ma~;,r not bring 
the inheritance, in view o:f the 
perty and that o:f the decease 

These norme.l effects of the a 
heritance are considerably altered 
is accepted under the benefit 
o:f both the relations' ns between 
ditors of the inheritance or 
tions as between the heir 

of an in
to.nee 

respect 
the cro

rolu-

In ::esp0ct of the remations as betvrnen the heir 
and the ~redi tors of the inheritance or legatees, 
the advantages accruing to the heir :from the exercise 
of the benefit are:-

(1) The restriction of his liability for the debts 
and burdens of the inheritance to the extent of the 
value of the property to succeeds (Section 931). 
The said creditors and ees are not prejudiced there-
by, since the property whi ly constituted 
their warro.nty is entirely in their favour. The 
heir, notwithstanding the bonefi becomes their debtor, 
not personally, but as the the property of the 
deceased and to the extent value of the snid uro-
perty. ~ 

( 2) _ may be releasec1 from the debts and burdens 
of the ir:.heritance and from the management of the in
heritance by assigning the operty of the inheritance 
to the creditors and legatees and to the co-heir who 
does not similarly elect to give up the property (Sec
tion 931 (b)). By eff'ect of this assignment he remains 
liable only as the possessor of the inheritance. The 
said assignment may be made by any of several 
heirs, in his own interest. The assignment, is 
reg1.ilated by the Laws of Procedure, is made by means of 
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of' lJroce eclings by way ot: 
creditors, the legatees, 
assignment may also be 
the inheritance purely 
signment would have to 
of the heir, and 
the creditors 

the 
merger between 

contestation with 
A 

the heir and the extinguishment the 
and debts. consequently, the property 
not intermixed with the property of the 
the heir.will retain his right to enforce the 
his own claims against the inheritance ( 
He will also retain the right to claim the 
other portion saved by law in his favour 
the abatement of inofficious liberalities. 
the contrary; the heir neglects to make up 

anc1 

he will forfeit the right to cause the donations 
legacies made in favour of any person other 
heir to be reduced (Section 935). 

a co-

On the other hand, the inheritance retains 
rights and actions against the heir, which rights and 
actions are extinguished by a pure and unconditional 
acceptance. 

It is useful to mention here a rule proper to pres
cription:· prescription is suspended as between the heir 
and the inheritance where this is accepted under ·bcnef'it 
of inventory. As the inheritance is represented by the 
heir, and the heir ho.s his own interests to look after, 
he cannot be expected to perfonn those acts which would 
interrupt the running of prescription, which is, there
fore, suspended by operation of law. 

The obl~gations of the heir who accepts the inherit
ance under the oenefit of inventory are: 

1 To administ·er the p~o:tJe.rty of the inheritance, and 

2- To satisfy, ou~ or such p~pperty, the debts and 
burdens o:r the inh.eri tanc~,.. ·'" '" . . ' ~ 

The hsi~ who ente~a upon inventory is bound to 
ndministe~ the property of the inheritance, has all 
the powers and duties of an ordinary a&ninistrator, since 
he is bound to administer the said property not only in 
his own interest but also in the interest of other persons. 
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As~ however, 
wider powers and a more 
q_uently:-

(b) 
ni is 
towards and 
trando" 111 Such crecl.i tars nncl 
pel him to furnish security for 
property included in the inventory, 
the immovable pro1,:;erty, CLnd t"lor any 
ceeds o:r the sale of the immovable property 
remain after satisfying the credlitors of the 
Where the heir fails to give such security 
will give such directions as it may deem pro1Jer 
to safeguard the rights of the interested 
tion 936), such as 1Jy app.ointing another 

(c) Tho heir is bound to render' an account 

s 
Conse-

administration to the creditors the legatees c-
tion 932 (1)). The expenses of the inventory 
the account, however, are at the charge of the 
ance (Section 943). The account must· be 
the time :fixed by the Court, on a c1emnnd made by any 
interested party. If he fails to do so, he will be 
liable for the debts of the inheritance with cvm 
pro1)erty.. rt is., however, necessary that he has been 
put in default to produce his account, and 
fulfilled this obliCTation~ In other words, it is 
sufficient that he has failed to produce his ac 
within the time assigned, but it is necessary 
should have not fulfillecl his obligation at the in 
which tho creditors or the legatees claim payment against 
him personally (Section 932 ( 2). After the li c1ation 
·of the account he cannot be compelled to pay 
ovm property except to the extent o:r the balance 
results to be due by him (Section 932 (3)). 

(d) The heir who enters upon inventory is not, in 
his administration~ answerable except for gross 
gence (Section 933;. 

In the second place, the heir who enters upon 
ventory is bound to ·satisfy, out of the property 
inheritance, the claims of the creditors of the 
ance and of the legatees according to the following 
rules:-
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(a) He must first pay those 
privilege or a hy-pothe 
their order of preference. 
heir is himself one the 

(c) He will then satisfy the other 
legatees the order of thei.r a1)plication 
This rule is against the principle that 
together and enjoy equal rights, unless 
ween them a lawful cause of preference. 
"prior in tempore potior in jure" is applied. 

(1) the heir cannot pay a legacy if, before 
:payment thereof, notice of a debt due by 
given to him (Section 932 (2)); and 

(ii) a~y creditor appearing after the·whole 
estate has been paid out in discharge of other 
or of legacies, may only exercise his 
the legatees. Such action is prescribed 
of three years, to be reckoned from the 
payment· (Section 941). 

a 

The credito~s are preferred to the l~gatee~ because 
thdr rights are acquired under an onerous title• 
"nemo liberatis nisi liberatus0 • Anything given 
tuitously, in fact, would be given out of the -~n~~~~~~ 
of the creditors. It is for this reason that 
ditor to whose prejudioe the heir may have paid 
creditors or legatees can exercise his remedy 
against the heir as well as against the creditors or 
legatees who have been paid (Section 940)t saving 
other right such as the ttactio hy]_Jothecaria11 • 

Where there are several heirs the·e:rfe 
acquisition o:r an inheritance apply to each one 
in respect of his share There are, however, 
special effects. These refer to:-

1. Collation; 
2. Partition; and 
3. The payment of debts. 

I. Of Collation •. 

Children and descendants only, on succeeding 
the inheritance of an ascendant, whether under a will 
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or u ab intcstaton, must 
interest only of the other 
being their co-heirs.? 
from tLe deceased 
unless the donor 

Only 
the c1es...,._. ...... u.u..1..1. 

tion; 
notwi thstancUng 
a legacy. In ct 9 col on is 
of a legacy, the subject-matter which 
a mass. The law mentions also the colla 
here again the word is improperly used 
merely the manner in ~hich a debt due by 
ascendant is paic1o The mass refer1~ed to 
estate of an ascendant who may have made 
and collation, as will be seen hereafter, 
made either in kind or by imputation. 

Collation is founded on the presmnec1 
the deceased. It is, in other words, pre 
fact that the deceased has instituted his 
his heirs that he meant to treat them all 
that any donation he inny have made in favour one 
mo1'3e of the said descendants was made in advance 
inheritance. consequently, the clonee is t 
into the mass what he may have received, either 
or by imputing it to his share. 

Collation takes place only as between 
who a1")e the c1escenc1ants of tho deceased: the 
above-mentioned, in fact, cloes not apply where 
is not a descend.ant of the deceased. It, 
avails only the said persons,, and it. only 
against them. It is, however 9 immaterial 
clescenclant has accepted the inheritance unconditi'"" ... .l.·'-" ........... 
or under tho benefit of inventory; or whether, 
time of the donation, the descendant was or was 
presump-cion heir; equally immaterial is vrhether 
descend.ants have l)een insti tutec1 heirs in 
unequal shares.? since it is held that any unequal 
mcnt made in the will ought not to extend beyond 
will i tselfl. 

Subject to donation is the donee only. 
ciple is applied by Sections, 959 to 961. 

Section 959. 11 Any donations made to the 
of a persone.nti tlec1 to succeed at the time 
ing of the succession shall in all cases be 
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be made without the ol)ligation of' collation~ The as
cendant. on succeeding to the donor, shall not be bound 
to collate such donations 11 , unless the tostator has 
otherwise directed .. 

. §..~9tiqp._22Q. 11 The descendant succeucUng in. his own 
right to the donor 9 sho.11 not be lJound to collate tho 
things given to his ascendant 9 even thc.iugh he may hr:1ve 
accepted the inherits.nee of such ascendant. \Nhe1,.,e, how
ever, the descendant succeeds by right of representation, 
he shall be bound to collate the things given by his 
ascendant.si even though he may have renounced the inherit~· 
ance of such as cenc1ant11 • 

Section 9~1· "Any donation made to the spouse o:L a 
person entitled to succeed shall be deemed to be made 
with exemption :from collation. Whore the donation is 
made conjointly to both spouses, ancl only one of' them 
is entitled to succeed, the latter shall collate his 
por tl on of' the dona ti on11 • 

Where there are heirs who are also descendants of.1 
the deceased and heirs who are not descendantsp colla
tion takes place only between the descendants. No other 
person is subject or entitled to collation, and 9 in 
particular$ it d©es not avail the creditors of the in
heritance. 

VIhat is subject to collation ? Collation is due 
for any thing rocei ved fr or.rim the deceased by donation, 
directly or indirectly9 f'or what has been disbursed by 
the deceased for i')roviding a dowry to any of his female 
descendants, or :for mak:ing any donation on the occasion 
o:f marriage, or for pJ:ovic1ing any c1escencLant with a 
sacred patrimony9 or :for p1~ocuring for him an ecclesias
tical benefice, or for setting him UlJ in any employment 
or business, or for r)aying his debts (Sections 95L~ and 
963). 

Indirect donations arc those made in the name of 
intermediaries or disguised as onerous acts.i Sections 
966 and 967 refer to advantages dori ved indirectly from 
a&treements entered into with the deceased, and they 
provide that "any profits which may have been cte:::ived 
from agreerncnts entered into with the deceased sb.all 
likewise not be subject to collation, provided such 
agreements did not at the time they were entered into 
confer any indirect advantage"; "Nor shall any collation 
be due in respect o:f any special partnership entered 
into without any fraud between tho deceased and one of 
his heirs91 • In other words, if' the agreement is such 
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that a person would normally ontor into with a stranger, 
no collation is c1ue. Consequently, the OXDression awith .... 
out frau~' used in Section 967 must not be-taken in ito 
literal meaning; it has the same meaning conveyed by 
the expression containec1 in Section 966 Hprovic1ed such 
agreements dic1 not, at the time they vvore entered into, 
confer any indirect advantage". 

The following are not subject to collation:-

(1) All that which is left by will, including lega
cies or pre-legacies, saving an express disposition to 
the contrary; 

(2) The expenses of maintenance~ education and in
struction; 

( 3) The orcUno.ry expenses on the occasion of' weddings; 

(4) Customary presents; 

(5) The fruits of, anc1 the interest on things subject 
to collation, except as from the day of' the OJ_)ening of 
the succession., Such things are, in fact, deemed to 
have been given in advance in orc1er to 1Jrovic1e f'or the 
subsistence of the donee and .of' his family. 

Collation is due as from the clay of' the qJening of 
the succession: it is a right and an obligation acces
sory to the succession anc1 preparatory to the i)arti tion 
of the mass into which the property subject to collation 
is brought, 

Collation is made either by returning tho thing 
in kind, or by imputing to the share the valuo of the 
thing, The former is knovm as collation in the strict 
sense of the worc19 the latter as collation by imputation. 
Whenever collation is made by imputation, each of the 
other co-1)arti tioners will be entitled to wi thclraw before
hand from the mass of the inheritance one or more im
movables~ equal in quality anc1 quantity, at least appro-w 
ximatoly)l to the thing the value whereof' has been imputcc1 
(Section 972). 

The form of' collation depends on the nature of tho 
pro1Jerty to be collated. A distinction must, therefore, 
be made between innnovable and movable property, anc1 
money. 

(1) Collation of irIID10Vr;tble property. 

vVi th regard to immovables, collation is made, at 
the option of the donee either by returning the thing 
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in kind, disencrunberecl from any burden or hypothec with 
which the donee may have charged it, or· by imputing to 
the share the value of the thing at the time of the 
collation (Section 972 (1)). 

Where collation is made in kind, the difficulty 
arises as to whether the immovable is to be returned in 
the state in which it was at the time of the donation 
or in that in which it is at the time of the collation. 
The purpose of collation is that of reinstating the 
estate of the deceased as if no donation had ever been 
made; it is$' therefore, necessary to distinguish between 
changes in the condition of the thing due to an act of 
the donee and ·changes due to accidental circumstances. 
Consequently:.:.. 

(a) The improvements as well as the deteriorations 
for which the donee is not responsible and which may 
have happened accid~ntally are not taken into account; 
so that where the thing has been so improved or dete
riorated~ it is returned in the state in which it may 
be at the time of the opening of the succession. 

(b) The improvements effected by the donee, on the 
contrary, should not benefit his co-partitioners, since 
the principle of equality upon which collation is 
founded binds the donee to return what he may have re
ceived from his ascendant but not to enrich his co-heirs 
by the fruits of his industry or capital. "In all cases, 
-- Section 973 (1) provides, -- the donee shall be 
allowed the expenses with vnLich he has improved the 
immovable, to the extent of the increase in value pro
duced thereby, regard being had to the time of collationu. 
If, therefore, the expenses are higher than the increase 
in value, the donee will only be entitled to the lesser 
sum. This is, in fact, the advantage which accrues to 
the inheritance, and the extent of the actual loss sus
tained by the donee and of which~ therefore, ho is en
titled to reimbursement• The donee, however, may not 
claim more than the amount of the expenses incurred 
since he cannot derive such an advantage from collation; 
besides, he may always elect to impute the value or the 
inlJ.~ovable to his share. 

In order to establish whether the immovable has 
increased in value, regard is had to the time of the 
opening of the succession, as it is then that the pro
perty is brought into the mass. However, the donee will 
u also be allowed the. necessary expenses incurred by hin1 
for the preservation of the immovable, even though such 
immovable may not have been improved thereby (Section 
973 (2)). 
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Such expenses are made for the common bonefi t, <:1nd 
would have had to be incurred by the donor if the dona
tion had. not been made. Necessary expenses do not in ..... 
elude the ordinary expenses :for maintenance, which must 
be charged to the fruits of the thing, As to embellish~-· 
mentD.9 it is cornmonly helcl that the donee should be at 
least entitled to the rights allowed to a usfilructuary 
and to a possessor in bad faith. 

A co ... ~hci1"') who calla tes a thing in kind may retain 
possession thereof until the reimbursement of the sums 
due to him for the expenses and improvements (Section 
976). 

(c) On the other hand, the donee is bound to account 
for any deterioration caused tbrough his fault, which 
may have diminished the value of the i')ro:perty, provided 
such deteriorations would not have equally tal·rnn place 
if the thing had remained in the estate of the deceased. 
rt is true that the donee was$' at the time, the owner 
of tho irr.n:novc.ble, but his title was subject to diss-olu
tion~ and it is he who dissolves the donation by collating 
it in kind. 

As already aeen, whe1,.,e col la ti on is made in kind 
the donee will lJo bound to return the thing disencumborod 
f~om any burden or hypothec with which he may have chQrgcd 
it. 

Where collation is made by imputation, in so far 
as thd. value depends on the market, regard is had to -Cho 
time of the collation9 as if collation were being made 
in. kind., As to improvements, the same rules and dis
tinctions established in respect of collation in kind 
appl;7, evon if tho immovable had been alienated by tho 
donee (Section 974). 

(2) Collation of movable propert~~ 

"Collation of movables is only made by imputing tho 
value thereof~ Such value sball be regulated on the 
~aluation contained in the deed of donation or, in de
fault of such valuation~ on a valuaticm to be made by 
exuerts$ regard being had to the time of the donation" 
(S~ction 977). The r~ason usually given in jus~ifica
tion of this provision is that the amount by which the 
donor diminished his estate, by acquiring the thing and 
giving it in donation, or by giving it on c1?no.tion in
stead of selling it, is the value of the thing at the 
time of the donation. Apart from n.11 this, the rule 
established by Section 977 avoids several difficulties 
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which would arise were movables to be collated in kind 
or regard had to their value at the time of collntion~ 
It is a fact that movables change frequently both as to 
th~ir condition and as to their value~ The rule 
where on is made by imputation the other co-pa1"'ti-
tioners are e to wi thdravv b fror-1 the 
inheritance one or moro , oqfil~l in quantity and 
quality ......... at st oximately -- to the thing the 
value whereof has been imputed, applies. 

(3) Collation of money., 

Collation of money is made by imputation, i.e. by 
taking less out of the funds of the inheritance, If such 
funds are insufficient, the donee can free himself from 
collating other money by abandoning movable property, 
or,, in defaults> immovable property of") the inheritance, 
in propertion to the amount due (Section 978). 

A descendant may be exempted by the donor fran· the 
obligation of collation, since it is concerned with mere 
private interest and may, therefore, be derogated from. 
An exemption from collation may be contained in the dona
tion itself, or in another public deed, or in a will.· 
It may, however~ have no other effect but that of exempt
ing the donee fran the obligation, and, in particular, 
it may not operate so as to bar any person entitled to 
legitim or other portion saved by law from demanding 
the abatement of the donation. 

In respect of irmnovable property, the obligation 
of collation ceases where the immovable perishes by a 
f ort1J.i tous event s.nd without any fault of the donee 
(Se on 8 !I whether it perishes before or a:fte1') the 
opening succession. Such immovable will not be 
subject to collationM even though it may have perished 
subsequently to an alienation made by the donee to a 
third. person. In the event of an alienation,. however~ 
the price or other consideration is, according to some 
jurists, subject to collation; others hold that the 
obligation of collati'on ceases even in respect of the 
consideration. 

Finally9 the obligation of collation'is extinguished 
by the extinguisbment, through prescription, of the 
"actio f'amiliae erciscundae", to which collation is ac
cessory. 

Collation of debts • 

section 951, under para 1 111 of Partition, provides 
as follows: "Each of the co-heirs shall, according to 
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the provisions of Sections 954 to 979 9 collate or bring 
into the mass any donation which may have been !..()ade 
hi.m 9 2 etrrn Which may be clue by him11 e Wh:·1t is to:i."lmGd 
collatL:'o. i8 ::::cal.t ty a me.nner of ra.ymon.t of s1.x:ns dlw 

-· ..., . ., ....... ,~~ .. --t to r:.n o. s ci::::;:;da:at _ever tl10 :r 01.,met· j_ s 
latter· 1. l.c: s:_xmking, tl1e 

debto11 should zmeh s·!Jrn to "":;lw co-heirs, acco1.,cling 
to their sha.re of the inhe::: i ta:nce, saving the share cl.uo 
to him as one of the heirs. However, as between co-heirs 
who are descend.ants, any debt due by one of' them to the 
ascendant is paid by way of collation by imputation. 
Here again the ground for this manner of payment is the 
presmned intention of the deceased; in fact, the collation 
of debts ensures the payment of the whole debt, since 
the creditors of the co-heir who is a debtor towards the 
inheritance will be precluded from competing over his 
share of the inheritance. Were it not for Section 951, 
the inheritance would be divided mnong the co-heirs, with
out taking into account the debts due to the inheritance. 
Any such co-heir would, of course,.remain a debtor to
wards the other co-heirs, but his credi tars would be en
titled to compote over the property assigned to the said 
co-heir in virtue of the partition, together with the 
other co-heirs. The collation of debts excludes the 
creditors of the said co-heir from competing, and thus 
ensures full payment to the co-heirs. 

However, this is a manner of payment, and not a 
real collation; if, therefore, the co-heir who is a 
debtor renounces the inheritance, he will not be released 
from the dobt, notwithstanding that the obligation of 
collation j_s eztlnguished by a renunciation of the in-
hcri t9nce~ debt due by a co-heir to the 
............... ,., ... _:i. co J.fj e.hec1 by proscription like nny 
other 'i:i; whil.s;.:; the obligation of collation may not 
be p11escribed dur!ing the lifetime of the donee. 

II. Of Partition. 

The community of an inheritance does not differ 
from the cornmunity of property, except that rut has for 
its subject-matter a "universum jus11 instead of one or 
more particular things. 

The special rules which govern it refer to:-

1. A special right of pre-emption; and 
2. Partition. 

i. Pre-emption. Where any of the co-heirs ~.s, u~cler 
an onerous title, assigned his rights over the inheritance 
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to any person, not 
or any of them may, 
of the deceased, 
imbw.'lsing to him the 
penses incurred on 
the est on the 
.:rrice may have been 
(1)). The purpose 
is to reduce the 
·partition of' t 
from the inheritance. 

The said right may 
of the co-heirs; where 
has exercised such 
themselves thereof', 
judicial act, their 
days from the noti~e 

The right is 
under an onerous ·title evcen 
real ti on of the deceased~ 
co-heir. Its effect is the 
or co-heirs, who may 
of the share assigned. 

rt is exercised 
tained in a judicial a 
tention to exercise such 
declarat~on must be made 
on which notice of the 
(Section 953 (4))~ 

2tr Partition,. The 
from a few rules proper 
manner as the partition 
the intervention of all 
wise it is null, and 
co-partitioners, will 
tition. 

Procedure. The foll 

(a) 
anco , 
the deceased. In the rel 
who are descendants of 
for collation of' property 
tion to one or more o:f them, 
perty9 or of debts duo 
inheritance. And, as 

s 

s avail 
by means of' a 

within fifteen 
on 953 (3)). 

con-
t he in-
); c.h 
the 
given 

inheritance apart 

1, 

same 
Therefore, 

other-

:-
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made by imputation, t 
withdraw beforehand 
quantity and value, to 
imputed., Such property 
the latter is divided 

(b) 

( c) 
eq_ual 
:parti tioners. 

other co-heirs are entitled to 
mass property, equal 

value whereof has been 
om the rest, and 

co-heil"ls., 

, 
are co-

(d~ .Tpe a~sigpment of t££~id shares to the co-
l?_art1 t1oners. The shares may be drawn by lot or assigned, 
or partly assigned and partly drawn by lot. 

(e) The liquidation of the debts due by or to any of 
the co-partitioners to or by the inheritance~ and which 
may refer to the fruits of the property of the deceased 
collected by any one of them, the reimbursement of ex-
penses for improvements carried out the said proper-
ty, or of necessary expenses 9 the accounting for any 

· deteriorations caused to such property, the collation 
of property given or received on donation, the collation 
of debts9 and so on and so forth~ 

Section 950 contains n s cial e 
ings for liquidation~ evidence that a thing 
of the community must brought by the ~arty alleging 
it. However, section O provi that "any operty 
which1 at the time of of the succession of 
a person leaving c'!bl.il descendants from two 
or more marriages, is estate of such person, 
snall be presumed, in of the children or 
descendants of the previous marr , to have existed 
therein before the celebrat subsequent mar-
riage, unless the contrary is either by 
moans of an inventory ma subsequent 
marriage in the manner 0 of Organiza-
tion and Civil Procedure or by other means0 

This is a traditional is meant to pro-
tect the interests of dren a previous mar-
riage as against the new family (Vi Gode de Rohan 3 
and 7. 25). The presumption is 11 is tan tum", and in 
respect of immovable property evidence to the contrary 
is not difficultsi as the of acquusition there-
of results frrn1 the deed of cquisi tion itself. The best 
evidence is an inventory as stated above; and this 
is the reason why the making of an in-
ventory on a person 
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t?stator. Thirdly, a donation is irrevocable, whil a 
will may always be revoke Lastly~ a partition made 
by a will may include future property: a partition 
made by an instrument u vivosn may only include 
present pr'Jpert"Jr n> 

of a partition made 
by ar.. as an instrUJ.11ent 11 inter vivos 11 

or by a no doubt et of 
the IJal'"'ti o:i.1 is not de operates the· 
transfer of property. property s 
place even if the deceased s property 
his descendants as his heir because on 
is testate whenever it is transmitted by means of a will, 
notwithstanding that such will sim1)ly makes reference to 
intestate succession. 

Any partition which is not made among all the 
children existing at the tin1e of the opening of the 
succession and the descendants of predeceased children 
entitled to succeed is null Hin toto11 ,, In any such case, 
both the children and descendants who were not comprised 
in the partition, as well as those an1ong whom such parti-
tion was made~ may demand a fresh tion. A parti-
tion~ therefore, which is made among the children and 
descendants existing at the time of the partition is null 
if other children or descendants are born, provided they 
survive the testator~ Equally null is a partition made 
among the children and descendants existing at the time 
of the partition inN case any of such children or des-
cendants predeceases ascendant and leaves no issue~ 

The ascendant may include in the partition even 
the non-disposable porti H_owever, a partition made 
by a will may also include future property, provided such 
portion is found to exi the estate at the time of 
the opening of the succe on. the contrary, a par-
tition made by an instrument " vivos" may only in-
clude present property: if, ore, other property 
is subsequently acquired the ascendant~ a supplement-
ary partition will-be necessary. Such partition will 
be made according to law (Section 996). 

A pa1.,tition made by an ascendant may be impeached:-

1. if it is not made among all the children des-
cendants entitled to succeed existing at the time of the 
opening of the succes and it may be impeached evon 
by those among whom on may have been • 

2. if any of the 
than what he is 

or descendants re 
way 
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Section 998 ( 1) provides: "a partition made by an as
cendant may be impeached if it nm: is made to appear 
from such partition or from any other dispositions made 
by the ascendant, that the legitim of any of the persons 
among whom the partition of the property was made has 
been prejudiced"" However, provided the legitim is not 
prejudiced, the ascendant may divide his property among 
his children and descendants unequally. 

3. vvhere the partition is made by an instrument "inter 
vivos" it may also be impeached on the ground of lesion 
"ultra quartam", as provided in Section 551 (Section 
998 (2)). A partition made by a will may not, however, 
be impeached on this ground. This difference, which is 
also fomnd in Italian Law, is justified by the fact 
that only donations are subject to collation. Donations 
made in favour of descendan~s are deemed to be payments 
in advance of the inheritance, and the donor does not 
thereby show any intention of pref erring any of his des
cendants to the others; testamentary dispositions, on 
the contrary, ifi the property is thereby distributed 
unequally, can have no other meaning but that the testa
tor did not want to establish equality among his des
cendants. consequently, in respect of a partition made 
by an instrument "inter vtbvos11 , any inequality between 
the descendants is deemed to be contrary to the inten
tion of the donor, and if it is "ultra quartamu, it 
constitutes a lawful ground for the impeachment of the 
partition. 

The nullity of the· partition does not operate so 
as to invalidate the dispositions in execution of which 
the partition has been made, even though a stranger may 
have been benefitted by the act of partition (Section 
999). A fresh partiti made according to law, will, 
o:r course, have to be • 

III. Of the Payment of Debts .• 

Liable for the debts of the inheritance are the 
heirs; and although a legatee may be charged expressly 
by the testator with the payment of a debt of the in
heritance this would not release the heirs vis-a-vis 
the creditor. The heir may compel the legatee to make 
payment, and would be entitled tfu reimbursement if he 
paid the debt, but the creditor may always, if he so 
chooses, demand payment of the heir. 

The rule that the legatee is not liable for the 
debts of the inheri is modified as follows in the 
following cases:-
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1. If the legatee, to whom an immovable charged with 
a hypothec has been bequeathed$ fails to demand the 
disencumberment thereof,. he will be liable to be ffo..ed 
:for payment "propter rem quern possic1etu, by means 01) t:tie 
11 actio hypothecaria". If evicted9 however, he will l)e 
entitled to redress against the hc:1.:e and will be sub ... ~ 
rogated to the rights o:f the c1~edit.o:r) whom he will have 
satisfied, 

2.. Where a credmtor o:f the inheritance has exer~cised 
the benefit o:f separation of estates, he will be en
titled to be paid·in preference to a legatee; and al
though the exercise of the said benefit does not render 
the legatee liable for the debt, it may have for its 
cbnsequence the loss of the legacy. 

3. If the heir has accepted the inheritance under 
the benefit of in~entory, he will be bound to pay the 
creditors of the inheritance before he pays or delivers 
the legacies; and, as already seen, any creditor appear
ing after the whole of the estate has been paid out in 
the discharge of othGr debts, or of legacies, may exer
cise his remedy against the legatees. 

Where there are several heirs a distinction is 
necessary. In respect of the rexlations as between the 
co-heirs, Section 980 provides: "The co-heirs shall con
tribute among themselves to the pa~nent of the debts of 
the inheritaDce in such proportion and manner as shall 
have -been c:::;tG.olishod lJy tho testatOJ:l~ Where the de
ceased has no·G made a will or has not given any di:'t."'ections 
as to the apportiorunent of the debts 9 the co-heirs sl:: .. o.11 
contribute to the payment of ~uch debts in proportion 
to their respective share in the inheritance". 

In respect of the %real tions as between the co-heirs 
and the creditors, the rule is that "in all cases, with 
respect to the creditors each of the heirs sb.all bo 
personally liable for the debts of the inheritance in 
proportion to his share (Section 981 (1)), notwithstanding 
that the testator may have given other directions as to 
the apportio1111ient of the debts, or that tho co-heirs ma.y 
have agreed otherwise." This rule is estalJlished in the 
interest of the creditors who, if bound to abide by the 
directions of the testator, would run the risk if find
ing that the heir whom the testator.may have charged with 
the pay.ment of the debts has not received a share in the 
inheritance sufficient to meet the liabilities thereof. 
The debt.11 therefore, is divided aming the co-heirs in 
proportion to their respective share in the inheritance; 
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but if any of the heirs is insolvent, the loss will be 
borne by the creditor, unless the debt is ei thor ab,soJ..ute
ly or relatively indivisible. 

I~ the debt is secured by a hypothec, each of the 
.EEfi:heirs having in his possession i:i1')operty charged thero
wi th will be liable, limitedly to such property, for the 
whole debt. But if by reason of the hypothec he pays the 
whole debt, he will be entitled to be reimbursed by the 
other co-heirs, unless the payment of the entire c1ebt 
had been imposed upon him by the testator, or unless he 
had agreed to pay the entire debt. He may not, however, 
seek relief against the other co-heirs beyond the share 
due personally by each of them, even though such other 
co-heirs have property subject to the hypothec, and even 
though in paying the debt he caused himself to be sub
roga ted to the rigbts o:r the creditor. But if, in seek
ing relief, he finds one of the co-heirs to be insolvent, 
such insolvency will be borne by all the co-heirs in 
p~oportion to the share due by each of them, in view of 
the fact that the debt is secured by a hypothec. Conse
quently, if any of the co-heirs pays the entire debt on 
his own initiative he will not be entitled to seek relief 
in respect of the share due by an insolvent co.heir. 

Where a co-heir, being a creditor, accepts the 
inheritance unconditionally, the debt due to him, to the 
extent of the share due by him as heir, is extinguished 
through merger. As to the remaining portion of the d.cbt, 
he remains a creditor. A co-heir ~ho9 being a creditor, 
enters upon inventory, retains the right of demanding 
th-e payment of the debt, and may, lilce any other creditor~ 
demand the payment of the debt, deducting therefrom the 
share payable by him as co-heir (Section 982 (2)). If, 
therefore, one of the other co-heirs possesses .1:iroperty 
subject to a hypothec securing the .debt he may demand 
from him the payment of the entire debt, saving the share 
payable by the creditor as co-heir. On the contrary, a 
pure and unconditional heir may only demand the :payment 
of the share in the debt due personally by each of the 
other co-heirs, even if his debt is secured by a hypothec. 

A co--heir entering upon inventory, who is in pos
session of property charged with a hypothec as security 
for a debt to a third party by the inheritance, m,ay seek 
relief against the other co-heirs if he pays the whoie 
debt, and in so doing he acts like any~other creditor. 

QF VACANT INHERITANCE. 

"An inheritance, until it is accepted, shall be 
deemed to be vacant (Section 944)". "Jacens heredi tas 
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dici tur que.e heredem null um habet sed sperat habere", 
and it is distinguished from "hereditas vacans, quae 
nee habet nee habere sperat heredem". 

Until it is accepted, an inheritance ("hereditas 
jacens") 11 substinet personam defunctitt; and, on ·the 
demand of any person interested, the Court will, saving 
the provisions of Section 927, appoint a curator. Sec
tion 927 provides that the heir is considered a curator 
"de jure" of the inheritance during the continuance of 
the time allowed for making up the inventory or for 
deliberating. On the expiration of the said time, the 
heir will have either accepted the inheritance or re
nounced it: in the latter case a curator will be ap
pointed by the c.ou.rt, as stated above. 

The curator represents and administers the in
heritance. The Court's authority is, however, required 
for acts exceeding an ordinary aclministration. 

His obligations are: to make up an inventory Of 
the property of the inheritance, to deposit any money 
found in the estate of the deceased as well as any pro
ceeds of a sale of hereditary property, and to give' 
account of his administration. 

OF ABSENTE JlS ,, 

An absentee is a person who has ceased to appear 
in these Islands and has not been heard of (Section 
229). Under given conditions, the succession of an 
absentee opens be means of a declaration of the Court 
of Voluntary Jurisdiction. 

The former laws contained only a few disconnected 
rules on the matter, and the institute of absentees 
may· be said to have been organized by Ordinance I of 
1873 (now incorporated in the Civil Code), which re
produced most of the rules established by the Code 
Napoleon. 

strictly speaking, the property of an absentee 
does not pass to the heirs by way of succession. The 
testamentary heris or the heirs-at-law of the absentee 
are vested with the possession of the said property and 
the legatees or other persons having· rights depending 
upon the death of the absentee are allowed to exercise 
such rights. 

The said property vests in the heirs provisionally, 
at first, and then absolutely. Provisional possession 
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is granted where the absentee has not boen heard of for 
a relatively short time and the person con0ernca. iH not 
advanced in years; under these circumstarJ.c.2s it iu ou.i 
})Ossiblo that he be still alive, and.9 th01.) l=~ ~ 
possession o:f his property is only granted ~::irov~i.s:i.ona1.J..y 
and on condition that security be given. vVhurui: hoviovc(/1,: 
the presumption of death is strongerp the heirs are 
placed in the absolute possession of the property. 

vVhether the grant of the possession of the p:ro
perty or the exercise of eventual rights be provisj.onal 
or absolute 9 it may only be made by the Court since it 
must be judicially as.certained whether the conditions 
prescribed by law concur or not. Moreover~ the intoreste 
of the absentee, if he is still alive~ and those of his 
heirs, whenever the exact date of his death is esta
blished, must 1Je protected. 

The succession of an absentee is deemed to be open 
as from the day on which he was last heard of. Conse
quently~ the testamentary heirs must be alive on that 
day; otherwise the dispositions made in their favour 
will lapse. In intestate succession regard is had to 
the said day in order to establish who aro the heirs·.,·at
law of the abse:ntee~ . If, hovrever, the time of the death 
of the absentee is established, his succession will be
come open in favour of such persons as at that timo were 
his testamentary heirs or heirs-at-law, or of their 
successors; al).d the })ersons. who have hacl thE; enj-oyment 
of the· ·pr .. opGl:~'4y ·will be bound. to restore i:D, ·together 
with . the fruits. (Section. 258)., . . .. ·· 

As .to_ the _.place, .the, succession. is deemeC:l. to have 
become open i:q the ·Island ·w1i:e~e ·the .. alqs'i:mtee last re-
sided~ ( Sec:tion 241)" . . · · · · . .' · . . . 

The. persons entitled to dem~nd.the"possess:Lcn of 
the property are those :.n whose favour the success:'.i.on 
of the absentee would have become open by reason of 
death. ·aansequent.ly, the court V:rill have. t·o ascer·t.G.in, 
rJefore. granting such .possession, .wn.ether. ·the abscn·~·E:;o 
has made 'any will, and, if .. he. ha'd, to ex~iine its ccn
tents. The Court .may order the ·opening of any secret 
will·, .. or declare aceG°Eisibl~· ~ny publi·c wf11, :upon the 
appl·ication of any person interested made after the 
lapse of three continuous years from the day the ab
sentee. was last heard of !I or. of six .years, i.f. the ab
sentee has left an.atto:r;ney to.manage his property 
(Section 2·41) .- · Where, )19w~ver, a curato~ hq.s ·been 
appoint~d ·t·he :said applic8:ti.on may. not, eve:q. thougl~ 
the said t.~mes. mt?-Y 11ave -.lapsed,, l?e. made .b.efore the ex
piration of on.e year from the ~p:pointment of the curator 
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(Section. 241). The demand is made to the court of 
Voluntary Jurisdiction of the Island where tho a.":rn011.toe 
last resided. Upon such application the Court ·,yill 
direct that the edict be published and posted as p::-.~o""" 
vided in Section 242, calling upon any person having 
information respecting the absentee to communicate such 
information to the court, through the Registrar (Section 
242) ~ 

After the lapse of six months from the publication 
of the edict the Court9 in default of any informaticn · 
respecting the absentee,, will, by a decree~ order the 
opehing of any secret will, or, as the case may be, 
declare accessible any public will which the absentee 
may have made (Section 243). 

1. Of Provisional Possession. 

·Where the will does not contain any institution of 
he1r 9 such persons as would have been the heirs~at-law 
of the absentee, if he had died on the day he was last 
heard of, or their heirs, may make a demand to the·Court 
that they be vested with.the provi~ional possession of 
the property (Section 245), Where there is no secret 
or public will,, such demand may be made immediately 
upon the expiration of the times respectively established 
in Section 241 (Section 246). · 

The testamentary heirs of the absentee, or their 
heirs, may, by a writ of summons against the attorney 
or curator of an absentee, if any, and against such 
persons as would have been the heirs-at-law of the ab
sentee if he had died on the day on which he was last 
heard of, or their· heirs,. demand before the· competer:i:t 
Court to be vested with the provisional possession of 
the property. 

As to heirs~at-law, therefore, whether they ai-ae 
heirs-at-law because there is no will or because the 
will does not contain an institution o:r heir, may make 
the demand by way of application to the coux>t of Volun
tary Jurisdiction. The testamentary heirs must make 
the demand in .contestation with the persons mentiow:;.d 
above, and before the competent ,court. 

The Court of Voluntary Jurisdiction~ however, 
before giving the de,c:t'ee~ will orcler the publication 
of another edict, similar to that which is published 
prior to the opening of a secret will or to the declara
tion that a public will is accessible, which edict must 
be published and posted up twice, with an interval of 
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at least one month, unless a curator has already been 
appointed. After the lapse of six months .the Court will 
give the requisite decree., The said time$ in case a 
curator has not been app:oin'tec1, will run from the second 
publication of the edict. 

When the demancl ·by the heirs to be vested vrlth the 
provisional possossioIJ. of the pr·ope:r•ty has become ca:~})O
tent, even .though no Buch dem:~nd may have been mac:o by 
them$ the legu.tees, donoes.? and all other persono l~l.(:nring 
rights on the property of the absentee depending on h:Ls 
death, may, by writ of surrnnons against the testarnc:at~ry 
heirs or heirs-at-law, as the case may be, and the at''"' 
torney or curator, if any, demand to be allowed to exer-

. cise such rights provisionally (Section 248). 

The spouse of the absentee, in addition to what is 
due to him or her in virtue of the marr-iage contract, 
or by success,ion or by any other title according to lr~1.w, 
may, in case of need,. demand an allowance fo~ maintenan~e, 
to be fixed according to the condition of the family and 
the amount of the estate of the absentee (Section 251). 
The absentee may, in fact, be still alive, and, if so, 
he or she would be bolUld to provide maintenance to his 
or her spouse. 

The effects of the grant of provisional possession 
or of the exercise of evE.rbual rights, refer to the ad
ministration of the property, the enjoyment of the fruits, 
and the representation of the absentee. 

The persons vested with the provisional possession 
of the property of the absentee do not become the owners 
thereof~ and may not, therefore 9 without the authority 
of the Court, alienate or hy-~othecate the immovable pro
perty, or perforrn any act other than of ordinary a&ninis
tration (Section 254). Moreover, they may not appear 
in court in their own name, but as representatives of the 
absentee~ 

As to the fruits, where the person vested with ~ro
visional possession or allowed to exercise his eventual 
rights is an ascendant or descendant or the spouse of~. 
the absentee, he will retain all the fruits for his ovn1 
benefit. Where the said person is a relation of the 
absentee within the sixth degree, he will be bound to 
reserve, during the first ten years, a fifth part of the 
fruits, and subsequently, up to thirty years, a tenth 
part thereof. Where the said person is a relation in a 
more remote degree, or a stranger, he will be bound to 
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reserve, during the first ten years, a third part of 
the fruits, and subsequently, up to thirty years,, a 
sixth thereof. Such reservations are mado in f.:rvour o:r 
the absentee, in the event of his return, or in favour 
of his heirs, in case the day of' his death is established~ 

The obligations of the said person are:- To give 
security 11 de lJeno utendo et fruendo11 ; to make up an in
ventory; and to reser·Ye a pa1't of' the fruits as 21..:L'o:ce
said. The lega toes, c1onees ancl other persons haY:tr1g 
rights depending upon the death of the absentee ar·e not 
bound to draw up an inventory, since they are vested 
with the possession of' specif'iec1 property or allowed to 
exercise particular rights. 

Provisional possession ceased in the following 
cases:-

1. If the absentee returns or it is proved that ho 
is alive. The person having property belonging to the 
absentee in his possess-ion will be bound to restore it 
or its value in casE3 of movables vrhi eh he may Iu1.Ve 
alienated. The same applies to the fruits collected 
after the return of the absentee, as well as to the 
fruits which the possessor may have been bound to reserve. 
The court will give the necessary directions, in respect 
of the administration of the said property, until this 
is provided for by the absentee himself' (Section 257). 

2. If the time of the death of the absentee is es
tablished; in which case his succession will become open 
in favour of such persons as ~t that time were his tes
tamentary heirs or heirs-at-law, or of' their successors; 
and the persons who may have had the enjo~11ent of the 
property will be bounc1 to restore it, together ·with the 
fruits, as provided in sub-sections (2) and (3) of Sec
tion 235 (Section 258). 

3. If any person proves that, at the time of the 
grant of provisional possession9 he had a prior or equal 
right to that of the possessor. In this case it will be 
lawful for such person to exclude the possessor from 
such posse.ssion1 ·or to cause himself to be associated 
therein. The saic1 person, howevei~, will only be entitled 
to such f'ruits as will accrue from tho day of the judi
cial demand (Sect~on 256). 

2. Of Absolute Possession. 

If the absentee has continued for thirty years 
since provisional possession has been grantec1, the Court 
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of Voluntary Jurisdiction will, upon the clemana. of the 
parties interested, make an order granting absolute 
possession of the property and the absolute exercise 
of eventual rights, discharging the securities, and 
directing any other caution which may have been imposed 
to cease (Section 260). 

The same order, or, as the case may be, the decla
ration of the opening of the succession, may alS() bo 
mnde, even though no curator may have been appoir~:ted 
nor provisional possession granted, in each of' the 
following cases:-

(a) If one hundred years since the birth of the 
absentee, and at least three years since the last news 
of him, will have elapsed; 

(b) If eighty years since the birth of the absentee 
.and at least ten years since the last news of him, will 
have ela1)sed. 

The effects of absolute possession are:-

1. The persons vested therewith or allowed the ab
solute exercise of eventual rights, become the owners 
of the property and may dispose freely thereof. 

2. The said persons may proceed to final partitions 
of the property, 

3, They will retain all the fruits, and will not be 
bound to reserve any part thereof. · 

4. Whore absolute possession is preceded by the 
grant o:f 1Jrovisiona1 possession all securities are dis
charged. 

Absolute possession ceases in the following cases:-

1. If the absentee returns, or it is proved that he 
is still alive. The absentee will recover his property 
in the state in which it may be, and will be entitled 
to the price NJR:f of such property as has been disposed 
of 9 if such price is still due~ or to the property in 
which such price may have been invested (Section 263). 

2. I:f the time of the death of the absentee is es
tablished. Such persons as, at that time, were his 
heirs or legatees, or were vested with any right in con
sequence of the death, or their successors, may bring 
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made In the firet part of Section 624 the law derogated 
from the principle commonly upheld by jurists in order 
to maintain validity of wills creating entails or 
containing sposi tions intended to ensure the pro-' 
servation the property in the family, in conformity 
with the i current at the time the law was promulgate0~ 
In the se of the same Section the law maintains 
the validity wills which, though not valid under the 
law previously in satisfy the requirements of the 
1aw in force at 

The lavv, therefore, which governs succession is 
that in fo!'ce at time when the succession is opened, 
saving, under our the provisions of Section 624. 
As to the application of the said principle, Jurists dlis
tinguish between testate, intestate and conventional 
succession. 

As to the capacity of making a will, it is evident 
that a making a will under the new law must be 
capable 
until it is 
potential The 
after the will 

The 
according 
the time of the 
law as well. 
under the 
was null 
which 
versely, 
under the 
only 
to the 
the provi 

ons of the said law, since, 
to make a will is merely 

a!'ises where· the law changes 
before the succession opens. 

opinion is that suggested by Gabba, 
testator must have been capable at 

and must be capable under the new 
says~ the testator was incapable 

ce when the will was made, the will 
be made valid by the new law under 

is capable of making a will. con
then capable but becomes incapable 
the will is equally null, since the 

to which the tes~ator may claim refers 
will. Under our present law, however, 

Section 624 apply. 

As capacity of receiving by wi11 1 regard 
must be had to the law in force at the time of the devo-
lution, it is by effect of devolution that the 
right to arises. 

As to forms of wills~ regard must be had to the 
law in force at the time when the will was made. Herd 
again section is cable. 

AS to 
regard must 

right of disposing by wi~l or by donation, 
had to law in fo~ce at the time of the 
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opening of the succession. Before the succession opens, 
in fact, the sons entitled to the legitim or other 
portion by law have a mere eventual right. It is, 
therefore, s law which establishes the persons en-
titled to d rights, the conditions of disherison, 
and the of an infringement of the said right. ,. 
Section 2 , however, provides that "·The provisions 
of th:1.s Se on shall not supersede the"provisions con-
taj.nod in ons and 13, Ch. 1, Bk. 31 of the Muni-
cipal Code ta, th regard to children born from 
marriages cted before the llth February, 1870, 
acco11ding to custom referred to in that Code, in 
which case the provi ons of such Code shall apply", 
The reason that the rights, in this case, arise 
out of a contra and not out of a will. 

As to the contents of the will, tbe law which should 
apply is that in force at the time of the devolution, 
because it is then that the will takes effect. Conse-
quently, if a cular disposition is valid under the 
said law, it will stand notwithstanding any subsequent 
change in the law. This rule, however, does not apply 
to dispositions which are to last either·in perpetuity 
or for a considerable time. · Aguessan9 referring to the 
abolition of entails, said: HMan has no right to bind 
posterity forever; if _he attempts to do so, he exceeds 
his rights ·and claims equality with the legislatol:t". Nay, 
not even the legislative powerp as Gabba rightly points 
out, may so bind posterity. ·The same rule applies to . 
contracts creating similar rights. In factj entails hav~ 
been aboli d, even with retrospective effect, by several· 
modern Codes. 

As to cts of testrunentary dispositions, 
regard must had to the law in force at the time of 
the devolution, since the right to succeed,·and the 
rights consequent thereon, arise by effect of devolution. 
What if, the case of a conditional disposition, the 
law changes after the devolution but befol:'e the ·condi- · 
tion is fulfilled ? It is generally held that ·any change 
in the law made "pendente condi tione" does not operate 
retrospectively, because, although "pendente conditiohe" 
the person benefitted conditionally does not acquire a 
vested right, he is however entitled to claim that 11 eve
niente condi tioneu, the disposition should produce its 
eff·ects; and he acquires such right by effect of the 
devolution. 
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2. Intestate Succession. 

The 

to wnich 
and it 
follows: n 
864 and 
surviving 
ing spouse, 
llth February, 
the merger and 
••- the 
the provis 

force at the time of the devolution of 
determines- who are the heirs-at-law, 

in their own right or by right of 
as as the share in the inheritance 

entitled. There is only one exception 
by Section 868, which runs as . 

of succession mentioned in Sections 
to the rights competent to the 

not be competent to the surviv:-
marriage was contracted before the 

without a written instrument, and 
tripartition of property-referred to in 

Rohan, had taken place, in which case 
that Code shall be ohsorved11 • 

3. conventional Succession. 

Where any change in the law takes place after the 
contract is made and before the succession opens, regard 
is had to the law in force at the time of the contract, 
on the ground that rights arising out of a contract 
become vested as soon as the contract is perfected. 

///Ill/Ill/I/I//// 
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TITLE xxv. 
OF, PRESC.RI,PTION, 

Judicial relationships, not unlike naturial pheno-
. mena, are subject to the effects of timei and what is 
read in the :Qigest (Fr. 40, "De Pec:ul1o" 11 15, l) con
cerning the ":peculium" .... "peculium nae.rn:f:tur.'• ·erase.it, 
decres.ci t, mori tur et; ideo el eganter Papi??iua frionte 
dicebat, pcculium .simile esse haniniu - may be extended 
to sll other :t'ights,. Time operates eithe:P.in conju.nc• 
tion with a positive or negative act of man or indepen
dently of any such aot, .such as in respect of civil and 
criminal effects of age. The effect of the merae lapse 
of time does not pl'esent any, difficulty in positive law, 
s1:n:ee all that is required. is to establ11'h the genel"'al 
rules which suit the. circumstances of time and place. 
Where. however, time :produces its juri;dical effects 
only when it. is united to an act. of ma:n. a complete 
system ot rules is necessat>y to regulate these effeote: 
this system of rules constitutes the institute of pres• 
.cription, which occupies a ·prominent place in pos1 tive 

. law ae well as in the study .of law. 

The name u p1'ee:cri:ption" derives fl'an the :rormulary 
procedure of Roman Law, which was in fopce from Cicero's 

. time to, that Of Diocletian. Under this system,· the 
.magistrate to whom the parties had to apply before they 
. could go to c.o-µ~t .had· to draw up a formula wherein he 
gave to the judge the necessary . information .and g"Uidance • 
. The tormula- as. fl: ruie.&>'": .. _conaisted of fQU!' parts:. the 
h 1ntentio0 , 1.e., the demand; tlie "oanderonaiio"; 1,.e,. 
the oond~t:lo.P:: ·or ~cquittal o:r:\, ,in, o~he~ .w.c.rd.~~ .what 
w0uld haye been .. the Judg~me;nt .accQrdlp.g .to.~the find-, 
ings of the pro ceedi:ngs; .. J~~e 0 Q.emo~a trA ti b",, 1. e. the 

· fltatenen·t" of the', ~acts ·where .t.he. :demah~ ~a'·.un~ertain; 
a~. th~. 1~adj\ldi~t.1on. ip.· respect at .an. ae~ioh ror parti
tion. Where the pleas: .9t 'the. deff?n~rit were arawn fran 
the "jus. oiv-ile" ic'no pa:r.t of· the r·ormW.a ·~·cone~:rned llim, 
since th~ pfa1nt.iff'''"e demand coula :p,o--t· be allowe;d once . 
the· def'e:ndant 's ·~·pl~as .... were .so r~:rti:nde~':. If., on the .. con-

. tl"~:ry, -t?P~ Clef f>,ridant bas~ed h:\.s de~~:pce pn . ."the 0 ~s- · 
:pra~tor~um" 1 atric~ly spe~ing~· .~1}.e· Pcl:~.inti~f·• $, ol~im 

. had,.to be; allowed, nptw~thstanq.!ng tbe a.aid ~qefence; 
and it ws.s therefq~~ neQ~ssa:ry t.o in~roduce .the pleas 
of thq defendant betwe'en the "intentio'f :~d .. · th~. ""co~ 
demna tio"' .. suoh as- :f01Y :~xrun;ple~. ".s;r: paxaet mr,. 10.fi 
centumdare -0.po:rtere (intentio), ~i ~ntra M•.et:~, 
non con.vonit peounia petere~~' Si panet ·CfOndemnatio, 
Si :;non pa!'et ab,~Ol:.}l:i,:f;q'~ t .~:tn S.~ilap, ~~c·s. ·~?-e .n:cqn .. 
demnat.io" was. ~:~dQd .bY a pea~ ti v:e condition ( ehOUld 



AHC. - 1,146 -

the defendant be declared to be the plaintiff's debtor 
according to the 11 jus civilo") and by a negative condi
tion, i.e. the "exceptio" (unless it results that 
has a lawful defence according to the 19 jus praetorium"). 

Eventually, the u exceptiones" preceded the "inten
tio" or, as it was said, 11 fonnulae prescribebantur", 
and became for this reason known by the special name of 
~l?£.£§.9-1 . .:.1J2~..i9..~l:t Such a1)pear to have been those pleas 
i.iVbi eh were such as to bar tho proceedings and whi eh had 
to be considered preliminarily, Included under this 
class of 11 exce:ptiones" was the 11 longi temporis prescri:pti 

The "longi temporis prescriptio" was a plea grant 
by tho 0 praetor" to a :possessor, who may have had a thing 
in his possesston for the required time (viz. ten or 
twenty years, acc:ording to ciFcumstances) against the 
"actio reivendicatoria" 9 whenever the said action was 
brought in respect of things which could not be owned 
according to the rules of the u jus civile" and were not, 
therefore, subject to "usucapio". This plea, by rettson 
of its importance, came to be known as the !:J2rescr,iptfllK~ 
ori~inally, the "prescriptio'' was merely a plea in bar 
of the 0 reivindicatio": it could be pleaded by the actual 
possessor of the thing against the demand for recovery 
made by its owner, but it did not entitle the possessor 
to recover the thing in case he had lost its possessi 
sico the possessor did not become the owner of the thing 
by eff e et of the "pros er ipti o" • In otheJ:'i words, the 
lfprescriptio" had only an extinctive effect, and some 
time had to pass before the right to recover a thingp 
even from the previous ovmer, was recognized as canpet 
to the possessor thereof. In time, howevere tho "longi 
temporis prescri:ptio11 came to have an extinctive besides 
an acquisitive effect, and if the owner pleaded the "ex
ceptio justi daniniiu 9 the possessor could oppose the 
"replicatio :ongi temporis", 

Even under the laws in force, prescription is a 
generic term, including the two distinct notions of: 

"usucapio" - or acquisitive prescription; and 
"prescriptio" - or extinctive prescription; 

according as to whethei, the lapse of time, in conjunction 
with a positive or negative act of man, operates the 
acquisition or the extinction of a right. 

Both kinds of proscription have the same cause (a 
state of fact which remains unaltered for the reqmh.red 
time) and the same result (the definite consolifl.ation of 
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the state of fact consisting in the modification of a 
pre-existing right; for which reason DernbtWng in his 
Pandects, Vol I, para, 144, describes prescription as 
the "defence of the present against the past") • It is 
for this reason, and in view of the :fact that the ac
quisition of a right by one person implies its loss by 
another, that some text-wrj:bers (such as Fad.da and 
"Note al VVinscheic1 9 Vcl I, :o~ 1074; Venezian "Usufrutto: 
Vol. p~ 885; and 11 Pandette", para. 38 (b) 
teach t t~1e h,,acU.ti onal distinction between acqui 
tive and extinctive prescription ought to be abolished" 
However, notwithstanding the identity between the sahl 
two kinds of prescription as to their economic effects 
it is beyond doubt that they are quite different from 
a juridical point of view. The effect of acquisitive 
proscription is not merely the consolidation of a state 
of fact but the conversion of a state of fact into a 
legal state; in other words~ not only may no person, not 
even the previous owner himself, recover the thing from 
the possess:or 9 but the possessor's rights of possess:ion 
are converted into the right of ownership and entitle 
him to recover the thing from any person in case he is 
deprived thereof. On the other hand, the effect of 
extinctive prescription is the more consolidation of a 
state of fact: if the debtor has failed to make paymont:i 
ho may not be canpelled to pay after the lapse of the 
time fixed by law; the creditor loses his right to 
payment, but no right is acquired by the debtor 1 alth0t1 
he is discharged from his obligation which is the e 
advantage accruing from the extinctive prescription~ 
theory of the identity between the two kinds of pres 
tion mistakes the juridical for the economic effect 

Besides this fundamental difference there are 
minor differences: acquisitive prescription is proper• 
to real rights; extinctive proscription is applicabla 
to all rights, saving the exceptions relating to limit 
or unlimited impreEcriptibility. The predominant fa or 
in respect of acquisitive prescription is possession~ 
viz. the activity of the person who acquires a right as 
a consequence thereof; the predominant factor in respect 
of extinctive proscription is the inactivity of the 
holder of the right which is extinguished. 

Acquisitive Pre§.£Pi£tiop. 

Section 2212 (1) defines acquisitive preBcription 
as a "mode of acquiring a right by a continuous, unin
terrupted, peaceable, open and unequivocal possession, 
for a time specified by law". Our lcgisla~or has not . 
followed Sections 2219 and 2105 of the French and Italian 
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Civil Codes, respectively, which defone both kinds of 
prescriptions together, and followed instead the defini
tion given by Modestinus (vide Digest une Usucapionibusu;; 
Fr. 3, 41. 3) uusucapio est adiectio dominii per continua
tionern possessionis tempol"l1s lege definiti 11

it 

The Roman definition limits the effects of pres
cription to the acquisition of property; as a matter of 
fact, the effects of prescription were so limited. Our 
legislator, on the other hand, has excessively extended 
the subject of prescription, sice not all rights but 
only property and other real rights may be acquined by 
prescripti.on. 

It is connnonly held that prescription is an original 
mode of acq_uiring property: in other words, the property 
or the real right is not acquired by virtue of a transfe~ 
made in his favour by the ovmer or by the holder of the 
right, but by virtue of an act of his. To justify his 
right the acquirer need not prove the right of the pre
vious o~mer or holder, but only the conditions of his 
own acquisition. rt is true that acquisitive prescrip
tion implies the transfer of a right; however, whilst 
in respec·t of derivative modes the transfer is the cause 
and the acquisition is the effect~ in respect of original 
modes (saving the cases of occupancy of a "res nulliustr 
or of the creation of rights Hex nihilo") the acquisition 
is the cause and the transfer is the effect. 

rt does not follow necessarily that the acquisition 
bf property by prescription operates the extinction of 
the real rights which encumber it. It is in fact held 
that such real rights survive, since acquisitive pres
cription is directed against the said rights (vide Pu
gliese, Vol. r, paras. 25 and 355). The extinction of 
these rights usually accompanies the prescription df' 
thirty years, but only because real rights are as a rule 
extinguished by the laps~ of thirty years. The opposite 
takes place in respect of the prescription of ten years 
(Vide, however, Section 520 of our Civil Code). 

As already said9 in respect of acquisiti~e prescrip
tion the predominant factor is the possession of a thing 
or of a right for a time specified by law. Not any :pos
sess-ion isg however, sufficient: our law, in fact, fol
lowing the code Napoleon9 requires a lawful possese·ion, 
and possession is such if it is continuous, uninterrupted, 
peacable 9 open and unequivocal. 

Roman Law. Of all the early legislations, only Roman 
Law brought to perfection the institute of prescription 

• 
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by means o:r a clear, precise and complete set of rules, 
upon which all modern legislations have been modellod. 

rt appears that only the qcquisi tive prescript:.011 
was known during the early stages of Roman Law. As 
Caius says, "mobilium rerum anno completur -usuca:pio, 
fundi vero et aedium biennio, et its lex XII tab. cautum 
est" e The 1'usucapio" was a mode of acquiring property 
under the 11 jus civile11 , and was originally meant to 
remedy the nullity of a transfer of the "q.ominium quiri
ta:rium" owing to some formal deficiency in the "manci
pa tio" or the 11 in jure cessio". Its requisites were the 
same as .those required for . the acquisition of the 11 domi· ... 
nium quiri tarium": only tt cives Romani" or persons having 
the" jus commercii" could acquire property in this man
ner, and apart from movable property, only the Hfundi 
i talic1 11 could be so acquired; lastly, a "mixta posscs
sionis causa" was necessary, vi.:z. a mode of acquisition 
proper to the 11 jus civile" which was null owing to the 
deficiency of some essential formality. The tt:praetor" 
.extended the operation of prescription to provincial 
tenements by means of the "longi temporis prescriptio'' 
which, although originally extinctive, was eventually 
given an acquisitive effect and took the narne of 11 repli
ca tl. o 1 ongi t empori s" • 

There was therefore no differ-ence, as to their 
effects, between the uusucapio" of the tt jus civile" and 
the prescription of the tt jus honorariurnu; but the dif
ferences as to the persons entitled thereto, the subject 
rriatte·r, and the time required, subsisted. These dif
ferences w•.:n1 e abolished by the grant of Roman citizen
ship to· all the subjects of the Empire by the edict of 
caracalla, and by the abolition, under Justinian, of the 
distinction between the "dominium quiritarium" and the 
"dominium honorariumtt. The two kinds of prescription 

· were consequently unified by Justinian's 11 constitutio 
unica de · Usuca:pione" (Codex, VII, 31), and the same 
duration was established in respect of all persons and 
of all things: as to immovables, the time was .fixed at 
ten years "inter praesentes11 , and twenty years "inter 
absentes11 , · and as to immovables, at three years. 

certain things, however, were exempted from the 
prescription of .ten or twenty years. These were the 
property ·belonging to the state or the prince, and the 
inunovable property belonging to the Church, or to pious 
institutions, or to minors: in respect of the said pro
perty the time was of thirty or forty years, according 
to the case. 
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The prescription of thirty years, as originally 
introduced by Theodosius II in the year 42Lh extingiJ ~L 
all actions, whether real or personal; under JustinL:·_ 
it was giVEm an acquisitive effect in respect of such 
property as was not prescribed by the lapse of ten or 
tvventy years, Justinian also introduced the prewcrip
tion of forty years in respect of property belonging to 
the state, the prince and the church. Under Justinian 
there were, therefore, two kinds of' prescription:-

1. The :112re .. scriptio longi tem~orish, of' ten or twenty 
years, or the ordinary prescription, Which, besides 
other requisites, required a "Justum initium" and ini-
tia.1 good f'ai th. 

2. The "prescriptio l,ongissimi temporis", of thil1 ty 
or forty years, which did not require a lawful title, 
but9 as to good faith 9 the prevailing opinion is to the 
effect that it was necessary (Vide Pugliese, N. 1, p. 
2lp Vole I). . 

Rational and Judicial Foundation of Acquisitive 
~escrlp~:i.on.. · 

Right is a "facultas agendi 11 • consequently, the 
holder thereof is entitled, but is not bound, to exer
cise it. This principle is applicable to all rights, 
whether real or personal; but in respect Of the right 
of ownership it has a different meaning, and, therefore 
different consequences. The right of ownership, in fa 
consists in the absolute subjection of the thing owned 
to the will of the owner; and such subjection subsists 
even if the owner neglects to exercise any of the rightE, 
of vvhi eh the ownership is niade up, and therefore the 
right of ownership is automatically in exercise. Wru1t 
is 9 therefore) required in order that it may bo said 
that the exercise of the said right had ceased ? Evi
dently~ it is necessary that the thing should have 
ceased to be subject to the will of the owner. This 
can only happen through its possession by a third person. 

'I1he automatic exercise of a right can only take 
place in respect of the right of ownership. The other 
real rights and the personal rights may only be exor
cised by the performance of those acts in which the 
right in question consists. The exercise of these rightc 
ceases, wholly or in part, through the non-perfo~mance, 
wholly or in part~ of the said acts. 

This explains why all real and personal rights are, 
as a rule, extinguished if their exercise is neglected 
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for a specified time~ with the exception of the right 
of ovmership$t which is not subject to extinctive ~i-ef: .. ,. 
cription. In order that the owner may be deprived 
his right it is necessary that the said right shoul~ 
been acquired by another person by acquiGi tive pres*c1'iIJt'' 
tion.. It might appear that the right ot: Q't41ership evac1,-;::: 
the extinctive effects of non ... exercise :r01- the prescribu(L 
time: all rights, however, including ownership, arre ex
tinguished if not exercised, but, in respect of .the right 
of ovmership, it can only be said. ·that the right has not 
been exercised if the normal relationship or the complete 
subjection of the thing to the will of the owner has been 
altered through his unlawful dispossession thereof by 
another person. 

It might, therefore, be said that prescription may 
only take place if the person to whom the right is com
petent neglects to exercise it. And it is precisely 
this essential :requisite of prescription which consti
tut~s its moral justification, Prescription appears to 
conform to the ethico•lega1 principle that property may 
not pass from one person to another without some act of 
volition on the part of the owner thereof. Private 
ownership is mainly justified by the advantages accruing 
to society from individual welfare: society has, there
fore, the right to sea that private ownership attains the 
purpose which justifies its very existence. Where pro
perty is abandoned by the individual to whom it belongs, 
society cannot but be prejudiced, as has been proved 
not only by history but also by the present crisis se,
veral nations are undergoing, and may, therefore 9 can:pe1 
the ovmE:!r1 to administer his property and derive therc-
fran those benefits whi eh it is destined by nature to 
produce. On tl).e other hand, the principle of individuc..l 
freedorn restricts this right of society and denies to 
it the use of direct coercive means; hence the necessity 
of indirect coercive measures_, the most important of 
which is acquisitive prescription. During the running 
of the prescribed time prescription has only a preventive 
effect; on its expirotion, however, it has a repressive 
effect, as otherwise the institute itself would be ri-
diculous. 

The object of acquisitive prescription, vrhich is 
that of ensuring that property is made use of according 
to its destination for individual as well as social 
welfare, would not be attained if its effect were only 
that of depriving the ovvner of his right; it was necessary 
to create an incentive, or to promise a reward9 in order 
that the property abandoned by its owner be taken care 
of by others: such reward consists in the protection of 
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posses on and in acquisitive prescription. Possession, 
as already seen.9 is protected by the so-called 71 actiones 
possessoriaeH and entitles the possessor to collect the· 
fruits and to demand the reimbursement of any expenses 
he may have incurred. Where, then, possession is vested 
with the requirements prescribed by law and lasts for tho 
time required, it attributes to the possessor the right 
of the ovrnership itself' n quoad omnes", including the 
pr evi ous owner • 

consequently, priesm>iption may take place 9 indepen-
dently good or bad faith. Even where the possessor 
is in the individual or social welfare, which 
is the only jus cation of the right of ownership, 
demands that the ovmer should be deprived of his right 

:neglects to make use of it, and that such. ri.ght 
should.be attributed to that person who may have under
taken to take care of it for his own benefit and, 
directly$! for the benefit of socicty!ll!. Of course, the 
possessor (called in the Digest as ":praedo") may deem 
himself to be in conscience bound to return i't to its 
lawful mmer. 

Thero are, besides, other reasons in justification 
of :proscription which have great practical importance. 

es on, in fact, reduces the nmnber of lawsuits, 
and the owner to prove his right with lem:t diffi-
culty It is well knovm how difficult it often is to 
prove a derivative mode of acquisition: this difficulty 
is to a largo extent eliminated by proscription, which 
is more frequently made use of by the owner than by the 
possessor of a thing. 

As to the legal justification of the institute of 
prescription, one cannot accept those theories which 
found the said institute on a presumed renunciation or 
on a presumed title wbich cannot be proved through lack 
of evidence, on the ground that " q_U.od nostrum o sine 
facto nostro ad alium transforre non potcst0 (Fr, I D. 
50, 17),_since both theories·are repugnant to the system 
of the law. The true legal justification of prescription 
lies in the law itself, which by moans of proscription 
provides for the welfare of the individual and of society. 
As Richeri said (Jurisprudentia, L. , Para~ 1782) "pro
fecto nemo non videt sequissimam csse causam quae ox 
publica et privata utilitate sumitur: causa haec publica 
auctoritate :probatur ntquc firmatur. Legitimus ergo ti
tulus est usucapio ex q_uo rerum dominum nascamuru •. 

Identical is the justification acquisitive pres-
cription as regards easements and other real rights. 
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~orcovor, ·with regard to these rights more acceptable 
is theo1~y of natural justice, since tho right of tho 
ovvner ie not destroyed but merely restricted, and be

tho conduct of an ovmer who allows the exercise 
of the said rights in violation of his right of 

is a sure sign of his willingness to subject 
his to any of the said real rights. 

to:-

As a rule all things may bo 
Proscription$ however, does 

(a l;ogard to things which are n extra comrnercium" 
~Se on 2219); 

(b) in regard to Crown property; under Rom~n Law the 
ty of the state and of" the city -vvas subject to the 

scPi:ptio longissimi tem1)oris11 ; this derogation from 
~(omnn was effected by Proclamation I of 1815; 

rogci.rd to dotal immovables, on the ground 
during marriage and saving an agreement to the 

dotal immovables aro inalienable anc cannot, 
ore, be subject to prescription which amounts to 
onation: the general conditions must however con

cur, other words, the immovable must have teen in
alienable by the marriage conti)act, and it limi tecl 
:.o tho duration of the marriage. Furthermore, by Soc .... 
:.ion 1338 9 it is necessary that prescription should not 
have commenced to run bef'orc the marriage (Viele Notes 
by Dingli; Pugliese.9 P• 421; Section 2255 of the French 
Civil Code; and section 2120 of the Italian Civil Code). 

Saving the above exceptions, "prescription applies 
:.o rights and actions vested in any person, institution 
ox• body corpo1riatc, indiscriminately, as well as to pr~o
porty subject to entail" (Section 2220 (1)). Under the 
previous law entailed property could not bo p1~ewcribed 
as against the persons called to enjoy it, on the ground 
-shat 0 contra non valcntcm agere non currit praescriptio". 
However, in rogard to property belonging to the Church 
and other pious institutions, the prescription is of' 

ty years (section 2249). Subject to acquisitive pres
cription arc all real rights$! viz". the right of owner
ship D.nd the n jure in rem nlicnam", such as usu:fruct, use, 
habitation, the Hnuda proprietasn, easements (except 
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those whi eh o.re non-a~m1arent or• non- continuous) and the 
"dire ctum11 and 11 utile domini um" • 

Proscription applies to both movabJ.e and im.movnblo 
})roperty. In the past a few text writers, such as 
Lau1"ent (Vol., Yv'\XII, No. 8), had held that only im-

. movables wore subject to prescription on tho ground 
that in resnect of movables the rule "Dossossion vaut 
ti tre11 had taken the place of acq_uisi tive prowcri:ption. 
Tho said rule, however, applies only to movables by 
nature and to securities to bonrer (Section 595), and 
is limited to a possession in good faith. It would 
foll therefore, tlk'1.t possession coul cl never be trans-
J:'o1?med into ovmership, notwithstanding any la1)se of 
time and tho concurrence of' all the conditions 1;resc1"ibeo. 
by law, in respect of such movable effects as are not 
covor.od b~r So et ion 595; ancl thiB notwithstanding the 
non-existence of any provision of the law to this effect, 
or o:f any rulo o:f public policy IJrohibiting p:Pewcri1Jtion~ 
Mor·eover, thero are i)rovisions of tho law which imply 
the J?rescri1Jtibili ty of rnovable p:roperty. Such aro: 
Section 2223, wijich provides that persons holding a 
thing in the name of others cannot prescribe in thoil~ 
own :favour, and ono of such persons is tho depositary; 
anc1 Section 2225, where i-1:; is laid down that "any per
son to whom a • • • • depositary .. • • • has trans:ferrocl the 
thing under a title capable of transferring ownership, 
may proscribe". This goes to show that under the laws 
in force, cmd such was also the rule under Roman and 
common Lmv~ movables may bo acquired by l)rescriptionp 
since 11 only movable thino;s can bo the sub joct of do
IJosj.t" (Section 1994 (2)). Finally, Section 2260 pro
vides that the actio,n for the recovery of movn.blo thin.go 
7J'hich have been stolen or lost is bn1"rec1 by tho lapse 
cif two yoars; and, al tl1.rJugh the saj.d prerrnJ?iI)tion is 
extinctive of the action competent to the owner, it 
:::wcesso.rily implies the acquisition o:f the thing by 
the thir)d party (Vide Puglieso 9 N. 19$1 Vol., I). 

2. Possession. The 'Jrodominant element in D.cquisitivo 
;irescripti'on is ""possession. For the pur1Joses of :pros
cription.? however, a merely material possossion of' c~ 
"thing is not sufficient: Vihnt is req_\1ired is tho c1etonti01· 
of a cor1')oreal thing or the onjoyraent of a right ••• 
which a lJOI"son holds or exercises as his own ( Soctj.on 
561 (1)). 

Such por,session is knovm r .. 1 .. s cj.vil possession!? c_:.nc1 
:.t may be either joined to or separate from ovvnorship; 
but acquisitive i)roscription ~rrcsur)poses that tho thing 
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is not possessed by its o¥mer. It presupposes a con
flict bet7reen o. possessor and an ovmer 9 the former of 
whom is acquiring the rj.ght which t~1e latter is losing. 
Possession may be d:i.rect o:r indirect: it is indirect 
where it is exercised b y means of another person hold
ing the t k lng i n 1;l1n EB."tEe o~~ ~he possessor. A per,son 
is not a :possecwor; i f l:c~ ho.lJls things in the name of 
another j_)O:i:')so.::J. _: Gu.r;ll. -c l .1.:;_:ug i.s ~oss cs sed by the person 
in v;.h0e(-1 n .:~m 'J :i.t :.::-3 :rw.LCI. .., C onc~quently, only the per
soD ii: -.r.11v:>G r.i.:..:.:..;ic o. t t:.:..:r:.g is held or who possesses the 
thing us h::. s own may prescribe. 

Por the purposes of prescription not even civil 
possession is enough: possession must bo vested with 
such requisites as to become lawful. The notion of law
ful possossion 9 and the relative rules~ which refer not 
only to the commencement and termination of possession 
but also to its duration, wore introduced by custom and 
eventually accepted by the Code Napoleon and those Codes, 
including our own~ which followed the said Code. The 
system of provisions governing lawful possession, which 
will bo examined hereafter, have boen justly criticized 
by Pugliese o. s "un vizio organico aggravate dalla in
f clici ta' della forma" (Op. ci t. para. 188, p. 375). 

Roman Law had limited its rules to the commencement 
and termination of possession; during the running of the 
time required for proscription, possession vvas governed 
by the general principles. The legislator himself felt 
the necessity of mitiga ting the burden arising out of 
~ho numerous justifications of lmvful possession by moans 
of a series of presumptions which amount to a disavowal 
of tho whole system (Vide Sections 562~ 565 et seq.). 

~rhe provisions of the law relating to lawful pos
soosion are contained in Sections 2212, 2223, 2224, 2225 
c.nd 2226, undur the tj.tlo on Proscription. Somo of those 
provisions refer to the commencement of possession and 
to the conditions necessary to its a cquisition, which 
conditions are established in a negative form, that is, 
cy moans qf nn indication of such acts as are unsuitable 
to confer possession and of thosq causes which prevent 
the acquisition of possession; other provisions esta
blish the permanent conditions which must concur through-
out the entire duration of possession. · 

A. Acts which cannot found the acquisition of 
---po-8se ... ss1 on, 

These are:-

(a) P. ct s_~vh_L~1 are merely facultative. It has alreo.dy 
boon rem2r)ko d, i~o matter of possess:ion, that the 
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meaning of the so.id expression is very enigmatic. The, 
main interpretations nre the following:-

·According to Momton Rep, Guillard, Baudry-Lacanti
nerio et Tissier, and Planiol et Riport, facultativc 
acts are those resulting f11 om the exercise of a faculty 
attributed by law to one person without prejudice to the 
rights of nnothor; nets which nro facultativo for the 
person exorcising them who, notwithstanding that such 
exercise m6y have lasted for a considerable time, can 
never clain1 to have acquired, through prescription, the 
~ight to perform them and to prevent others from exer-
·~i sing such rights as would put nn end to· the exercise 
of such faculty. The following are some of the examples 
given: an owner of a building site demands the construc
tion of a party wall and opens a window in such party 
wall (as he is entitled to do under French Law, though 
not under our law - vidc Section 462); such faculty, how
ever, is given to him without prejudice to the right of 
neighbour to render the party wall n common wall and to · 
comnnd the closing up of the window. The co-owner of a 
party wall inserts beams into the entire thickness· of the 
·wall (as against French Law, our law provides that beams 
may only be inserted up to half the thicl<:ness - Section 
450 (l)); the co-o\~er may however reduce the insertion 
to halfl the thickness of the wall: in either case each 
of the co-ovmers exercises a mero faculty v1hich does not 
go beyond the exercise of his right 1 und mny not, thcre
f ore, acquire any right thereby. "Pour quc la possession 
sJit capable de cond.uiro a l'usucapion il faut qu'clle 
constitue' un empietcmont sur le droit d'autrui Colin 
qui no dopasse pas son propre droi t n' anon a :proscrire ••• " 

According to Fndd.a e Bon?Sa ("Note al Windschoid, 1 -
P. 1088) ond Pugliese (1. 335), those acts are merely 
faculto.tive which are advantageous to a person and which 
result from the omission on the part of the neighbou~ to 
exorcise such faculties ao are inherent in the right of 
ownership. They are known ns facultative because the 
right to which they opposed. is a "res facultatis" ·· If, 
for exe.mple, the owner of a building site fails to build 
or- such site~ the neighboUI~ does not acquircp by pres
cription, the "servitus non nodificandi". According to 
this interpretation of o.cts which arc merely facul tativo., 
section 563 contains· the principle which,, as nlready soon, 
justifies the .impossibility of acquiring negative ease-
ments by prescription as established in Section 506, saving 
the effects of a contradiction existing between this Sec

.tion und Sections 500 (2) and 501. 

(b) Acts of mere sufferanc~. Such are tho-so acts the 
pcrformo.ncc of which could 'bo J>reventoa. by o.nothor 1)orson 

Pago 1,157./ 



JUIC. l_pl57 -

who$! however, allows them to bo done either because the 
person performing them is a relation, or a friend or a 
noighboi.ir of his .9 or because the act in q~wsti on co.uses 
him no damage or inconvenience. The person IJOrforming 

·an act of mere suf:eo:r•o.nce has no intention of exeriz.isinr~ • ., t i 1,.,, • C> a rign s nee J.J.O is perfectly aware of the fact that he 
does so on sufferance- Usually the permission of the 
~arson who could provent the act is tacitly given, but 
it may also be given expressly; in which case it would 
emount to a precarious concession. Acts of more suf'fer ..... 
ance correspond to discontinuous and non~apparont ease
ments which may not be created by prescription; and, 
therefore, Section 563 may be said to establish the pri~· 
ci:plo upon which Section 506, which practically covers 
all acts of mc:r)e sufferance, is founded. 

(c) Acts of violence and clandestine acts. 

The approhension of the possession of a thing 
belcnging to others is always an abusive act, since the 
perspn performing it is not entitled thereto. If, thero
foro~ nny such act ·were to be considered to be an act 
of vlolonco or a clandestine act, acquisitive prescrip
tion would novcr take place. Only those acts, however, 
are 1msui table for. the purposes of prescription which 
are ~;onside1--aably more arbitrary than those which consist 
mcre~i.y in acts contrary to the ovmor's will~ oven if 
presumed, or de.no wj_thout his knowledge. 

It ho.c a1:-eeady been soon that an act of violence 
or a ·'~landcstin'J o.ct, of:'~ wbDtevor kind, -whereby the 
ovmcr j~s despoiled of.' tho possession of o. thing, is suf
ficiant to ent:L tlo the ovmor to exo1'lcise the "actio 
spoli.i 11 ( Soctioa. 572) : not any such act, however, is 
suffi~iont to bar the way to prescription, as otherwise 
ncqui£itive pror;cription would bo impossible. On the 
other hand, it is not necessary that violence should be 
of such a dogreo ns to amount to 11 vix atrox", ·what is 
requi1·ed is that there be an actual conflict between the 
will 0f the person apprehending the posses~ion of a . 
thind and that of the previous possessor: it may consist 
in mc·ral violence or duress practised by means of throats 
of serious and imminent harm against its possessor; or 
in a ];)resumed vi 1lence, namely the app~ehei:ision of. lJ?s":' 
session notwi ths·canding an express or l.l11pl1cd proh1b1 tion 
of the possessor~ such as if the possessor has put the 
thine in a safo place. 

A clandestine act is the opposite of an act of 
viol0 nce: a violent person faces his adve~sary; a clan
dest~ne act is performed secretly and behind the back 
of the possessor. 
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The reason why acts of violence or clandestine acts 
cannot found the acquisition of possession is evident: 
the ethico-legal justification is the negligence of the 
owner in the exercise or the defence of his rights, and 
no negligence may be imputed to a person who has been 
despoiled violently or clandestinely: if violently, he 
could not avail himself of his rights because of the 
violence practised against him; if clandestinely, he 
could not defend his rights against an aggression of 
which he was unaware. It is :ror this reason that "pos
session may commence when the violence or clandestinity 
ceases" (Section 564 (2)). Under Roman Law violence 
barred the acquisition of possession even through pos
session continued after the violence had ceased (Fr. 4, 
6; 11 De Usucapione", 41, 3),. 

(d) Precarious acts. Such are those acts whereby a 
person acquires the detention of a thing under a title 
which imposes on him the obligation to detain it in the 
name of the possessor- As already seen, prescription 
requires the possession of a thing as one' .s own. 

B. Perma
1
nent qualities of lawful .Possession. 

By Section 2212 "Prescription is a mode of acquiring 
a right by a continuousp uninterrupted, peaceable, open 
and unequivocal possession for :a time specified by law11 • 

(a) continuous. A right may only be acquired by 
prescription if it has been possessed for some time: it 
is evident that such possession must have been continu
ously in exercise during the said time, as otherwise it 
would not have lasted for the time required., It is ne
cessary, thereforep that throughout the whole time 
specified by law the possess~or should not have ceased 
voluntarily to make use of the thing according to its 
destination, regard being had to the circumstances of 
time and of place. 

(b) Uninterrupted. Possession is such if it has not 
ceased through sane act either of the possessor himself 
or of a third person. Such acts, moreover, as will be 
seen later, interrupt prescription. Interruption is 
dif:ferent :rrom continuity: possession is discontinuous 
whenever the possessor fails to exercise the right in 
question with normal assiduity, but without putting an 
end to possession completely; interruption requires that 
possession should have ceased. 

Possession may be interrupted by an act of the 
possessor himself whenever he acknowledges the right of 
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the lawful owner, and such interruption would be civil; 
or by a n net of a third person, which interruption may 
be na i/!J:'al or civil: it is natur al if the third person 
despoi ls the possessor; it is ci vil if the act is one 
wheri::t~v, in terms of law (8 e o-tions 2233 to 2237), the 
ownu.!' :may interrupt prescription ... 

It might appear that once interruption is suffi
cient to render possession unlawf'ul, it was· not necessar~ 
to require ·the additional condition of continuity, since 
the cessati·on of possession necessarily- implies its dis
contin~i ty. This is not, however, so. In fact, if pos
session is interrupted civilly, it does not follow that 
tho possessor has ceased, materially, to make normal use 
of the thing. ·Furthermore, although a natural inter
ruption implies discontinuity, the latter is distinguished 
~rom the former as it consists in a voluntary negative • act of. the possessor, whilst the latter consists in a 
positive act of a third person; and the ppssessor may, 
if despoiled of possession, demand to be reinstated in 
the possession of the thing, and if his demand is ac
ce:pte·d by the Court his :possession will be considered 
as if it had not been interrupted. 

(c) Peaceable. Difficulties arise as to the meaning 
of "peaceable possessionu. It has already been seen 
that acts of violence cannot found the acquisition of 
possession; now$ wha t does the law mean when it says 
that possession must be peaceable ? A few tcxt-wri ters ~ 
find an e&sy way out of the difficulty by saying that 
possession is peaceable if it is not taken vtolently. 
This solution, however, is not satisfactory since the 
qualities of possession enumerated in Sectioh 2212 must 
subsist throughout the entire course of preucription, 
·and it is not reasonable to hold that the legislatoF 
has mixed up these permanent qualities with the trans~ 
itory causes which prevent the acquisition of possession. 
To conclude, possession must be peaceable not only at 
its camnencement but also throughout its duration; in 
other words, possession must be taken and kept peaceable. 
But what is the meaning of the expression "kept peaceablyr.? 
It presupposes that the possessor has been molested, · 
that an attempt has been made to despoil him o:r posses
sion. Where such molestation takes place, there may be 
two possibilities: either the molestation is successful 
and the possessor despoiled of the possession of the 
thing, which possession should thus be interrupted, or 
the possessor succeeds in defending his possession either 
by means of violence or by resorting to the "actiones 
possessoriae". In the :rirst case, possession "would cease 
to be lawful owing to its interruption; in the second 
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case, there is no reason why possession should be con
sidered to be unlawful,, The facts that attempts at de

af possession had been made is certainly not 
reason, since it would be against reason 

son were to be prejudiced by an act of a third 
person directed against his possession51 . especially if 
such act is itself unlawful; more so if the possessor 
succeeds in defending his possession either by means of 
a.defensive violence or by resorting to judicial means. 
If this were the meaning of upeaceable :possession", the 
possesS'or would have to givo way to any molestation, how
ever unjust, and thus lose the possession of the thing, 
or to defend himself, and thus render his possession un
lawful, since it would be no longer peaceable, notwith
standing that he might have the better of his opponent.., 

This conclusion is diametrically opposed to the 
principle that possession9 as a state of fact, must be 
protected against violence, as otherwise public tranquil
lity and good order would be seriously disturbed, which 
principle, as already seen, is the justification of the 
defensive means granted by law to a possessor against any 
molestation. As Pugliese concludes, ·u1a qualita' di 
pacifico~ ove la si voglia contenere ontro giusti confini 
si ha da pareggiarsi da un lato a quella di non interrotta, 
e dall'altro, per non urtarc nei principi fond.:-~nentali 
della materia, non puo' a meno di restare lcttora morta, 
scritta nel Cadice, ma incapace di prattica applicazione. 

( d) OJ2el1;• Possess.ion must be open not only at its 
commencement but also throughout its existence. It must 
be open at its commencement in order that the previous 
possessor may be aware of the fact; it must be open durin3· 
the course of prescription because a possessor ttanimo 
dominii" must behave just as if he were the ovmer_. Clan
destini ty would disprove the possessor's claim. Posses
sion must be open regard being had to the nEi.ture and 
destination of the thing possessed: the possession of a 
subterranean acqueduct is open notwithstanding that it 
is not exercised openly, since of its nature it cannot 
be made use of openly., 

(e) Unequivocal. Possession is equivocal ·when it is 
uncertain.· uncertainty may result either rrom the acts 
of possession whenever these do not reveal what right is 
being exercised, or from the intention of the possessor 
whenever this does not exclude precariousness or suffer
ance. Equivocal is, therefore, the possession of a thing 
held by a relation of or by a servant living with the 
owner 9 or by a co-ovmer. 
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The time reguired for ~rescriEtion~ 

The time must be sufficiently long to justify r)res
cription On the one hand, it must justify the statement 
that were the right to be taken from the possessor and 
given back to the owner the stability which the law wants 
to protect by means of prescription would be disturbed, 
and, on the other lif.\nd, it must justify the penalty in
flicted on the owner for his negligence. However, the 
length of the tirne required necessarily varies according 
to the importance of the right and to the amount of favour 
which the possess:or deserves. Consequently, a longer 
time is prescribed·for innnovables than for movables, or 
where the possessor is in good faith tban when he is in 
bad faith, or when a good title concurs than when the 
possess~or has no title. 

Under the laws in force there are three kinds of 
acquisitive pre3cription: 

1. The "praescriptio lungi temporis", i.e. of ten 
years .. 

2. The "praescriptio lungissirni temporisn, i. e .. of 
thirty or forty years. 

:3. The prescription of two years fota movables. 

1. 'I'he prescription of. ton yefJ.r,s,. 

This ldnd of prescriptj.on ow·es its origin to the 
"lungi temporis praescriptio" of Justiniansi which, as 
already stated9 derived from the 11 exceptio lungi tom11orisir, 
which had been granted by the Praetor to the possessor 
of provincial tenements. Under Roman Law the time re
quired was ten years "inter praesentos" and twenty years 
n in tor~ absentes11 

9 and the same time is required by the 
French Civil Code (Section 2265); the time prescribed by 
our law, as well as by the Italian Civil Code, is ten 
years, and it is not suspended in favour of absentees. 

Besides lawful ·possession~ the prescription of ten 
years requires the following special requisites:-

1. That the immovable be not subject to entail and 
that it' be not the ro 'ert of the Church 'or of .. 'a 'ious 
i~s i u ion. In respect of such immovables, as already 
seen, the prescription is of forty years, in view of the 
necessity of protecting the persons called to enjpy the 
entail or the institution against the frauds which the 
possessor or the administrator might practise against 
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them. Under the previous law, acquisitive prescription 
could not take plnco against persons called to enjoy 
an entail on the ground that "contra non valentem agere 
non curJ'.li t praescriptio". 

2_,. A.. SOOd ti tlO Or a U JUStUS ti tulUS pOSS6S6iOlliSH e 

Such is any title which, independently of the.perso~ 
from whom it dorives 1 1$ capable of transferring owner
ship or any other real right, in such a way that if it 
derived from the true owner or from the person to ·whom 
the right was competent, it would have transferred owner
ship or such real right. If the title derives from the 
true owner or from the pqrson to whom the real right is 
competent, the transferee acquires ownership or the real 
right in virtue of the alienation itself, and therefore 
without the need of prescription; where, however, the 
title derives from any other person the alienee can ac
quire no, right under the title~ since "nemo jus in aliura 
transferre :potest quod non b,abet". 

A good title is the essential element of the 11 justa 
opinio quaesiti dominii" which entitles the possessor 
to acquire ownership in a shorter time: such favolW is 
founded on his conviction of having made a valid acqui
sition; whilst no such favour may be shOtJ-m to a possessor 
who has no other justification for his claims than "pos
sideo quia :possitleol'. 

Section 2245 (2) provides that "If the title derives 
from an act which, according to law, must be registered 
in the Public Registry, the prescriptive period does not 
comrnence to run except from the day of the registration 
of such act", The reason which is usually given to 
justify this further requisite is that registration 
serves to notify the owner of the commencement of the 
prescriptive :period. The reason~ however, is· not satis""' 
factory because under the system in force registrations 
are not made with reference to the tenement alienated 
but with reference to the contracting parties, and it 
would therefore be extremely difficult for the owner to 
obtain infornmtion from the Public Registry of aliena
tions made "a non domino". 

Other requisites established by jurists arc:-

(a) The title must be real. There is, therefore, no 
title where the act from which it results is simulated 
in such a manner as to have onl~ an apparent existence -
" colorem habons substantiam vero nullam". Relative 
simulation, namely that which refers only to the real 
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nature of the act, does not operate so as to render the 
act unsuitable fo~ prescription, since to the owner it 
is immaterial whether the act is given one form or an
other. However, for the purposes of prescription, regard 
is had only to the real nature of the act --- "donationibus 
causa facta venditione, non pro emptore sed pro donate 
res tradita usucapitur (D. Pro Donat. 41. 6.). 

(b) The title must not be, for an1 reason, substan
tiall¥ nul,l. It must not, theJJefore, be prohihi ted by 
law. Relative nullity, on the contrary, does not affect 
the title, since it may only be availed of by the party 
interested. 

(c) The title must be unconditional. Until a sus
pensive condition is fulfilled there is no transfer, and, 
consequently, no "Justa usucapionis causa", even if pos
session has been given by agre6nent to the alienee. on 
the contrary, as to a resolutive condition~ the rule is 
":pura est emptio quae sub conditione resolvitur (Fr,, 2, 
D. De in diem addictione, 18, 2.) and "ubi igi tur, se
cundum quod distinxiraus, pura venditio est Julianus 
scribit bene qui res in diem addicta est usucapere posse 
(Ibid.). 

It is debatable whether succession by universal 
title is a good title for prescription. Ricci (V. 235), 
Baudry-Lecantinerie (1. 1470), PUglieso (1. 328) and the 
majority of text-writers hold that it is not, on the 
ground that the heir succeeds to the rights of the de
ceased in the condition in which they may be and, there
fore, succeeds to the ti~e of the deceased, but does not 
acquire a new title. Succession by universal title is 
a generic and not a specific mode of' acquiring rights, 
and consequently rather than transferring the property 
in the things included in the inheritance it transfers 
the rights which the deceased had. A doubt may arise 
under our law as Section 2247 seems to imply that a uni
versal successor may acquire a thing by prescription in 
virtue of his ovm good f'ai th. The prescription of ten 
years requires a good title which, in the case under 
review,, should be valued according to the :provision o-.r 
Section 2223, in terms of' which the ~heirs of persons 
who hold a thing in the name of others cannot prescribe 
in their favour, whilst under Section 2225 a legatee of 
such :person may prescribe; this goes to show that, under 
our law, succession by Uiliver title is not an auto-
nomous title of acquisition. appears, therefore, that 
Section 2247 is satisfied with title of the deceased, 
even though he may have been in bad faith, and that it 
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does not require that the heir should have a title of 
his mm .• 

3. Good faith. The other element of the "justa opinio 
quaesi ti daninii 11 required f'or prescription is good :Cai th; 
namely the conviction of the possessor that the alienor 
was the true owner of' the thing alienated to him and that . 
consequently, he himself' is the true owner thereof. A ~ 
person is in b~d faith if he lmows, or ought :from circum
stances to presmne, that the thing possessed by him be
longs to others (Section 568). Consequently, with re
ference to the acquisitive prescription of ten years, a 
possessor is in bad fati. th if he knows, or ought from cir
cumstances to presume, that the aliener is not the owner 
of the thing aJienated to him, and that therefore he has 
not acquired tb.e ownership of such thing. As our law 
does not give any other definition of good and of bad 
faith, it appears that mere subjective conviction is not 
suf'ficient to constitute good f'aith but it is necessary 
to be supported by a considered opinion: in· other words, 
it is . necessary that the mistake on which it is f6unded 
he excusable. Circumstances or causes which render the 
transaetion null or voidable do not as a rule exclude 
good faith since they do not refer to the right of owner
ship over the thing alienated. As to the facts which 
operate the inexistence of the transaction, these prevent 
prescription, though not on the ground of bad faith but 
rather through the deficiency of a _ good title. 

Under Roman Law as well as under the Code Napoleon 
(Section 2269) and the Italian Civil Code (Section 702 
( 1) ) , good faith was reqqired only at the-- carnnencemen t 
of possession and the rule was "mala fide superveniens 
non nocet". Canon Law, followed by our law, reformed 
the rule of Roman Law, and required good faith for the 
entire duration of the prescriptive period; on the 
ground that if bad faith bars the commencement of pos~ 
session there is no reason why it should not also be an 
obstacle to its continuation. This reason, however, is 
not very convincing: good faith shortens the prescriptive 
period because it excuses the act done by the possessor 
without the intention or knowledge of infringing the 
rights of others and such excuses should be logically 
admitted whenever the conviction that the rights or others 
are not being prejudiced concurs at the moment in whi_ch 
the act is done. Any supervening awareness of the fact 
that the rights of others have been violated cannot ope
rate so as to render an acquisition previously made, in
excusable. For these reasons it ·is geherally held that 
the Roman Law is mo~e in conformity with general prin
ciples, but that, on the ohher hand, the rule of canon 
law is more equitable to the owner. 
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uAccessio" and "Successi~o Possessionis". 

It is a rule that where a possessor succeeds to a 
previous possessor he may add his ovm possession to that 
of his p:r.cclccessor, whether he succeeds by ·universal or 
by singular tl:tic Section 567, in fact, provides that; 
Hpossession co:!lt:inues as of right in the person of a 
successor by un:l versal ti tlen ( u success-io possessionis"); 
and "a successo:r.1 by a singular title, whether gratuitous 
or onorou.s, may conjoin his own possession with that of 
h1s yi;2edecessor in order to claim and enjoy the effects 
thereofil., 

This rule is applicable to the presumption of ten 
years, and if the possessor avails himself of this ad
vantage he may reckon the ccmmencement of possession as 
from the day on ·which it was acquired by his predecessor It 
Of coursoy this may only be done if the predecessor had 
a good title and wns in good faith. If, therefore, the 
predecessor had no title or was in bad faith, the suc
cessor may not conjoin his own possesmion with that of 
the predecessor. But may he commence possession "ex 
novo" ? There is no difficulty where succession takes 
place by universal title since a good title and good 
faith~ in respect of the proscription of ten years, are 
required only in the actual possessor~ Under Roman Law, 
on the contrary, possession "ex novo" was impossible in 
r~spect of succession by universal title, which implied 
the continuation in the heir of the possess-ion as held 
by the dcc03sod) and therefore if such possession was 
defective, the defect was transmitted to the heir .. con
sequontl~r)I if' the deceased was in good. faith the heir 
could p:r.oscrfbe, even if he was in bad faith, since 
"mala fide supo1")veniens non nocet"; if, on tho contrary, 
the deceased was in bad faith the heir could not pres
cribe eve:a if he was in good faith. 

This distinction has been abolished by our law, 
and therefore the bad faith of the predecessor does in 
no vvay affect the successor by universal or by singular 
title~ If, therefore, the decoas~d possessed a thing 
under a title capable of transferring ownership but was 

. in bad faith, his heir may c01mn.ence possession "ex novo11
, 

as soon as tho succession becomes open, provided he is 
in good fai thl) It must be admitted that this is a rather 
hybrid kind of prescription, founded as it is on a good 
faith acquired by the deceased (who is supposed to. have 
been in bad faith) and the good faith of the successor 
(who possesses without a title). 
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2. The prescription of thirty or of forty years. 

The prescription of .thirty years, as already stated, 
was introduced by the constitution of Theodosius II in 
the year 42L~ (Const. Unica Codex, IV. 14) as extinctive 
of all actions, including those :founded on ·the "jus 
civile'' which had previously been exempt from prescrip
tion" and was eventually transformed into acquisitive 
by Justinian (Codex, 8, VII. 39) in respect of those 
things which were not subject to the prescription of ten 
or twenty years. Under the Law of Justinian, therefore~ 
the ordinary prescription was that of ten or twenty years~ 
and the "longissimi temporis"praescriptio" of thirty 
years was an extraordinary prescription. The Code Napo
leon followed by our law, inverted the state of things: 
the.ordinary prescription is that of thirty years, and 
the prescription of ten years, which requires good faith 
and a good title, has become extraordinary. The former 
is said to be ordinary because elements required are 
those which are essential to prescription, namely, 
ful possession and the lapse of the time specified by 
lawjl and also because it applies to all rights indis
criminately. The latter is extraordinary because it 
requires special requisites·, .namely good faith and a 
good title. The prescription of thirty years is both 
acquisitive and extinctive, and it is the prescription 
applicable whereever the law does not otherwise provide. 

Under our law "no opposition to the benefit of 
limitation may be made on the ground of' the absence of 
title or good faith" (Section 2248). The Lwwof Justinian1 

on the contrary, at least ·according to the prevailing 
view, as vv9ll as canon Law required good faith. Pres
cription is thus reduded to its minimum terms which have 
reference only to the element of volition or of intention, 
namely, the "animus dominii" which is proved by a laV1rful 
possession continued for the prescribed time, independent
ly of the good or of the bad faith of the possessor. For 
the purposes of the prescription of thirty years the 
successor may alwnys conjoin his own possession with that 
of his predecessor. Roman Law, on the contrary, required 
initial good faith. our law requires only those condi
tions which are essential for the conjunction of p(')l'Ses@ 
sion in general, namely a legal relationship between the 
predecessor and the successor, a legal and material 
hanogeneity between the two possessions, one of which 
must succeed the other imn1ediately (pugliose, l. 401-408)0 

our law, differently from the Code Napoleon, has 
preserved the prescription of forty years introduced by 
Justinian (c. 8, VII. 39) as an extended form of the 
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prescription or forty years, in respect of property or 
actions belonging or canpetent to certain privileged 
persons or bodies requiring a greater protection. Under 
our law, . as an acquisitive prescription it applies to:-

(a) immovables subject to entail, which under ·Our 
fonner law were exempt from prescription in respect of 
the persons called to enjoy the entail; 

(b) immovables belonging to the Church or other pious 
institution,. 

Law:Eul possession and the lapse of forty years are 
the only conditions required, and a successor may con
join his possession with that of his predecessor. 

A special rule is conta ined in Section 2250 in 
respect of rights which cannot be exercised but seldan, 
such as the "jus presentandi!~. This Section provides 
that the prescription of forty years "shall also apply 
in the case of a right, even if ecclesiastical, which 
cannot be exercised except rarely. In any such case, 
however, the party pleading prescription must, besides 
the lapse of for~y years, prove also that, within such 
period1 there were at least three occasions on which 
such right could have been exercised, and that on each 
occasion he exercised such right. 

3. The prescription of two years in respect of 
movables. 

As already stated, movables may also be acquired 
by prescription in those cases which do not fall under 

1 the provision of Section 595. One· of the cases not 
covered by the said Section is that foreseen in Section 
596, which provides that nit shall, nevertheless, be 
lawful for any person who has lost a thing, or has been 
robbed thereof, to recover it on indemnifying the :po.s
sessor •••• , or even without the obligation o:e indemhi-

- fying the possessor if the latte~ has not obtained the 
thing in good f'ai th and under an onerous ti tl~". Now 
by Section 2260 (1) nthe action for the recovery from 
a third party of a movable thing which has been stolen 
or lost, is barred by the .lapse of two years, if the 
third party .received the thing in good faith". 

Some camnentators have argued that the preecription 
established by thj.s Section is merely extinctive, since 
it requires only the lapse of the prescribed time and 
it does no~ require the condition proper to acquisitive 
proscription, namely a continuous possess1on for the 

Page 1,168./ 



AHO. 

'I 

'I 

; ., 
I. • I 'f1 ' 

\ 
) . , 

1,168 

time specified by law. Regard being had to its result, · 
however, the said prescription is acquisitive, si~ce the .. k 

extinction oftthe owner's right to recover his thing .. 
implies its acquisition by a third person. '· ~;f 

. ~-~ 
As to the cases which are not covered by Section ·.~:,( 

595 or by Section 2260, the acg_uisi ti ve prescription , 1 ~~·: 
applicable is that of thirty years. Moreover~ Section .-. 
2259 ( 2) provides that "any pGrs on who has stol•en a thing, 
or who has become tre possessor thereof by means of an 
offence of fraud, or who has received or bought such 
thing~ knowing it to have been stolon or fraudulently 
acqlrlred~ cannot prescribe for it, notwithstanding any 
lapse of time11 • The same applies to a third ~arty re
ceiving the thing in bad faith (Section 2260 (2)). 

Extinctive Prescription. , .. ~·,' 11 "~ - ~ ,' J:~ 
' ~., ~: 

Section 2212 ( 2) defines extinctive prescription -.·~~~" 
as "a mode of releasing oneself from an action, when the .'~ 
creditor has failed to exercise his right far a time ~,". 
specified by law". In this definition our legislator 
was too faithful a follower of the French Civ.il. Code and 
of the ideas prevailing at the time when this Code was 
drafted~ according to which extinctive prescription was 
nothing else but a plea in bar of tbe action but not of 
the right, and it was moreover limited to personal rights. 
It had been for a long time discussed whether prescrip• : 

· tion affected the right or only the action, in such a 
way that, notwithstanding the extinguishment of the action> 
the right survived1 and the lack of precision in the wards 
used in the Code Napoleon and in the Codes modelled there
on, only served to make the matter more controversial than 
ever. If thG real meaning of the right of action were 
that gren by traditional doctrine, namely that action 
is the right itself which reacts against its ovm. violation, 
the question would resolve itself into a mere conflict of · 
words since in practi~e to have no right and to have no 
action would amount to th.e same thing. It is certain,. 
however, that this was the meaning attributed to action_ 
at the time of the codification, and that, therefore, 
the word action is synonymous to right. The word action 
was preferred because, as Chiovenda observes ("Element! 
di Diritto Processuale", p. 61), what is lost through 
prescription is the power of changing the state of law · ., 
by effect of the lapse of the prescribed time, and because 
prescription does not commence to run before the right 
mau be enforced -- "contra non valentem agere non currit 
praescriptio". 

It is also possible that the word action was used .. it>. 
in order not to prejudice the question about the prescri- ·~;~:.. 
bility of pleas. In fact, once the principle that 
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prescription extinguishes the right itself is established ~ 
it ~ould necessarily :Coll ow that the plea, \'vhich an · ema- r. 1:. 

nation therefran, would also be affected. It is beyond ,· .: 
doubt, however, that there are cases in which this rule .t ·,:r'. 
does not hold good, either because of an express provj.- ·":~. · 
sion of the law, or because of the special natu~e of the ~~ 
plea. By Section 1270 the plea of nullity in respect /:·p-
of unperformed contracts is not subject to the prescrip- · 
tion established in Sections 1266 and 1268. On the other 
hand, a plea is not subject to prescription when the 
right corresponding thereto is merely defensive and is ,.·~.-~ 
identified with the plea; such are, for example, the plec ~...,., i 

of discussion, or of division, or of retention, or of . tl 
prescription, or of payment $1 and the "oxcepti o ~ei judi- · \ ·::·· . 
catae": the plea into which the right resolves itself .;r:·f 
must last as long as the action contPary thereto may · ( 
still be exercised: n tant dure l 'act-ion tant dure 1' ex
ception". 

Section 1270 refers only to the plea of nullity 
in respect of contracts, but it is generally held that 
this Section applies to the more common case the prin
ciple upon which prescription itself is founded, namely 
that prescription serves to consolidate a state of fact 
notwithstanding the existence of a right in opposition 
thereto. consequently, the principle of the perpetuity 
of pleas established therein ought to be extended to all 
analogous cases (v. Pugliese, Vol. II, 54 and 55). In 
all other cases, and practically where the plea tends 
to alter a state of fact, pleas are subject to the same 
prescription as the right itself, of which they are but 
an asr>ect. 

The definition of the law might appear to refer 
only to personal rights: it has in fact been held that 
real rights arc excluded from the operation of extinc
tive prescription. This opdmion, however, cannot be 
accepted: there is no reason why only personal rights 
should, if not exercised, be pre13cribed, and there are, 
moreover, pr.ovisions of the law which expressly extend 
extinctive prescription to "jura in rem alienam". . 

The constitutive element and at the same time the 
rational justification of extinctive prescription is 
the non-exercise of the right far a time specified by 
law. This presupposes that the person to whom the right ,} .. _ · 
is competent may exercise such ri ght. It will be seen, ,,. ... ~f.~ 
in fact, that prescription only commences to run from ·." ~\ 
the moment in which the right may be exorcised, and the ··. "•· 
causes which prevent the exorcise of the right suspend · .. ·!(.~ 
or prevent the running of pr,escription. 1 ~, :.r 

;, I.. .,.._ ... 
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Rational and Juridical Justification of Extinctive 
Prescri;ptioD;• 

Extinctive proscription is exactly the opposite . 
of the normal manner in ·which obligations are extinguisbe ~ 
namely by payment~ The debt has not been paid, and yet .~ 
is deemed to have been extinguished. This might seem fJ· 
immoral <-:.:r1c1 ,mjust; and, to justify this institute, it 
is not enough to say that the loss of the right is a 
pu~:i.sbmen~ ;justly inflicted on the person to whom it was 
competent f'or having failed to exercise it for a consi- . 
c1erable time, since there is no reason Whbt the debtor . ·" 
should. be shmm any favour for not having paid his debt. >:" f 

The ju~tification of extinctive prescrj_ption is mainly .'.·:·.~\; 
founded on the socail necessity of preventing contro- ... ,~i 
versies, requiring difficult and dangerous inquiries,. \.! .. ·~ 
on juridical relationship which have been left in abey- \· J. 

ance for a long time. :Moreover, it is only natural that .. 
1

j'..t; 

the exercise of rights which are relationships between -~' 
men, should have a tline limit, since one of the essential ~. 
characteristics of human nature is the limitation of time. {~ 

Roman Law. Under Roman Law, as it was prior to the 
constitution of Theodosius II 9 civil actions, with very 
few exceptions, were perpetual; whilst the. actions founded. 
on the 11 jus honorarium" were proscribed by the lapse of 
one year or even of a shorter time. By the constitution 
of Theodosius of the year 424 (Codex IV. 14) all civil 
actions which wore not subject to a shorter prescription . 
were subjected to the prescription of thirty years, This 
is tho origin of our proscription of thirty years, which 
is the ordinary prescription under the laws in force. .. 
The constitution of Theodosius. was incor~)orated, with · ""

1

:·, 

minor amendments,,, in the "6orpus Jurisn \Codex "De Pro.es. 11 
... 

VII. 39). A modification of particular importance was .. '!,,> 
the extension of the time required to forty years in · 1 ·;,·~Ji 
certain cases" Under the law of Justinian, therefore, ·., · lr--:- · 

all actions were barred by the lapse of thirty years or · 'i·;:( 
of forty years or of a shonter time: the former were 
knovm as perpetual and the latter as temporary. 

This system has been adopted by our law, according 
to which the ordinary extinctive prescription, i.e. of 
all actions, is tbat of thirty years, and rof forty years 
in respect of Church property; there are then shorter 
prescriptions fer specified actions. 

1.. The prescription of thirty years. By Section 
2248 "all actions whether real, personal~ or mixed, are 
barred by the lapse of thirty years". The prescription 
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" 
o:f thirty years is, theref·ore ,' the rule, since 1 t 
in all cases unless another prescription is established . 
by law. The only actions not subject thereto arc those ~
whi eh are not sub j e et to any pre s cripti on9 namely:- . · ·'.:J·· 

•, .i 

(a) The action :for claiming the status of a legitimate 
child, wbichp in regard to the child9 is not barred by 
p~escription (Section 97); and 

(b) Tho actions competent to the Crown, except in the 
cases established in Sections 2254 (e), 2258 and 2261. 

I 

Section 2248 further adds that "no opposition to 
the bene:fit of limitation may be made on the ground of 

' the absence of title or of good faith". 

2. T~e Erescription of forty years. This prescription 
applies to:-

(a) Actions competent to the Church or other :pious 
institutions (Section 2249); 

(b) The tt actio corifessaria" competent to the Crown, 
which is extinguished by the non-exercise of the ease-
ment f'or forty years. The same rule applies where the ~1,(v 
said action is competent to the Church or other pious , .. ~: 
institution (Section 2249); . · , ·,:·<~ ... 

' " I '· 

(c) Actions which cannot be exercised except rarely, 
even if ecclesiastical. Section 2250 ( 2) hmvever require ;· 
that, within the said time, there were at least three 
occasions on .whi'ch such right could have been exercised 
and that the party to whom such right was competent 
~ailed on each occasion to exercise it. 

3. Short prescriptions. The :following actions o..re , 
barred by the lapse of one year:~ 

(a) Actions of masters and teachers of sciences or 
arts, for lessons given by the day or by the month; 

(b) Actions of keepers of inns, taverns or lodging
houses for lodging and board furnished by them; 

(c) Actions of domestic servants or other · persons 
paid by the month9 of artificers or day labourers for 
the payment of their wages, salaries or the supplies 
due to them; 

( d) Actions of carriers by land or water referred to 
in Sections 1722 to 1725 for the payment of their hire 
or wages (section 2252). 

I • 
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( e) Actions for payment of freight, by the lapse of :·~ · 
one year from the completion of the voyage; _ ... ~~, 

· (~) Actions for the payment of victuals supplied to 
'X • 

seamen by order of the Master, in which case the year . · 
starts r.unning from the d.e.y of such supply; , ~: ~ 

. ...., ,rt. t. \ 

( g) Actions f'or :payment of wagcrn of workmen and for ·l¥ 

work done; the year running from the completion of their 
·work or the deliyery of the wol?k; 

(h) Actions for the delivery of goods, where the 
time runs from the arrival 'of the _vessel (Section 636 (a) } 
(b), ( d) and ( e) of the commercial Code). . . 

' I ~ I ,_ ~ •: 

~~ 

· The following are barred by the lapse of eighteen ;" 
months (Section 2253) :- , 

(a) Actions of tailors, shoemakers, carpenters, m~sons, 
whitewashers, locksmiths 9 goldsmiths, watchmakers, and 
other persons exercising any trade or mechanical art, :~ 
for the price of .their work or labour or the materials iP 
supplied by them; ~- .. 

· (b) Actions of creditors for the price of merchandise, 
goods or other movable things, sold by retail; .. , .... (. 

' ~t .t\>'! 

(c) Actions of pe:rsons who keep educational or in- ~,:" 
structional establishments of any kind, for the payment 
of the fees due to them; ' > 

(d) Actions of persons pnid· by the year for the 
ment of their salnry; 

(e) Actions of brokers for brokerage fees; . 

(f) Actions of any person for the hire of movable 
things. 

I ' 

The foll·owing are barred by the lapse of two years:- .. 
... 

(a) Actions of builders of shi-ps or other vessem:ls , :· ··~\ 
and of contractors in respect of constructions or other 
works made of wood, stone or other material, for the 
works carried out by them or for the materials supplied 

·· , by them; 

(b) Acti•ons of physicians, surgeons.? obstetricians, i·. 
and apothecaries for their visits or operations or for 1: ••• , 

medicines supplied by them; 
,1 

I I 

I', 
,. I I' ·' 

ti•,, 
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( c) Actions o:f advocates, legal procurato:rs, notaries, .\. 
architects and civil engineers 9 and other persons exer- t~~ 
cising any other profession or liberal art, for thei1., .:-;e"l 
fees and disbursements; .... ~ 

. ~~ 

( d) Actions of procurato1.,s, nad li tern" or other 
attorneys or mandatories, for their remuneration, the 
expenses incurred by them, indemnities due to them for 
the losses sustained, and for the reimbursement o:f 
advances made by them; 

(e) Actions o:f the Crown for the payment o:f judicial 
fees 9 customs or other dues (Section 2254); 

~· I ···~ 
• : ~I 't; 

(f) Actions for payment of timber and other things ,; 
necessary :for the construction9 equipment and provisions · .":~ 
of a ship, where the two years start running :from the 1;\f~ 
date on which such timber or other things have been · , /·: 
supplied (Section 636 ( c) 9 Corrnnercial Code). , · · ~., 1 

'./~ 
By Section 2255 "in regard to the said actions of · · .... ·1 

advocates, legal procurators or procurators "ad li tern", . . l": 

the prescriptive period shall commence to run from the ~ 
day of the final decision or of the compromise of the , ' ·/~ 
lawsuit or from the day of the ce.ssa ti on of their man- ·. ~:·~t. 
date"; and ttany act which 9 although not forming part of ,~\~ 
the proceedings of the suit is, nevertheless, connected '·,y,~·~ 
therewith, shall be deemed to be part of such proceed- JI 

ings". However, in regard to fees or expenses for judi- ·!'Al 
cial letters, pro·tests, warrants, applications or other l ' . ' . 
acts or services not connected with a suit pending or ... ~ .... 
connnencod within t'IJvO years from the day on whi eh the · / .t. 
advice, act or service has been given or has taken })lace, : .. ~ 
the prescriptive period shall commence to run from that ~/ 
d II .. "h' ay • . - .~it 

By Section 2257 (1) 9 "advocates and legal procura
tors are released fnan any obligation to account for 
papers relating to lawsuits or advice on the expiration 
of one .year from the day when such lawsuits have been 
decided or otherwise disposed of or such advice given. 

2. They are likewise released from any obligation to 
account for any papers which may have been delivcre.d 
to them :for the purpose of commencing a lawsuit, on the 
expiration of two years from such delivery, if within 
such time the lawsuit has not been corrnnenced. 

3. They may, however, be called upon to declare on 
oath whether they are in possession of such papers, or 
whether they know where such papers are to be :found". 
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The prescription of two yenrs applies also to 
a ctions for damages not arising from a criminal offen ce 
(Section 2258). It has been held by our Courts (vide 
Court of Appeal, 2nd February, 1889 9 in re Camilleri vs ,., 
Frendo) that the provision of Section 2288 does not in
clude the acti .ons for damages arising from the non
performance of cont r a ctual obligations; and that the 
prescriptj .. ve per:to.d commences to run from the day of the ... 
performance of the &et or of the omission, which is the 
cause of the damage, even if the act is of a pe~manent 
nature. 

The actions montrooned in Section 2261 are barred 
by the lapse of five years. The said actions are those 
which refer to accessory periodical performances such 
as the payment of ground-rent 9 perpetual or life an
nui ties9 maintenance allowances 9 the rent of urban or 
rural tenements (but not of movable property, wgich is 
prescribed by the lapse of eighteen months), interest 
on sur11s taken on 1 oan or for any other cause, and, i'·:·· . 
generally, the payment of any other thing payable yearly ,..,.~ 
or at other shorter periodical terms. The principal · 
performance or the payment of the capital is also subject ·' 
to the prescription of five years in the following cnses :-

(i) In rega~d to actions for the return of money 
given on loan, if the loan does not result from 
deed (Section 2261 (e)); . 

(ii) In regard to actions for the payment of any 
other debt arising from commercial transactions or othe:r: 
causessi unless such debt is, under this or any other l aw) 
barred by the lapse of a shorter period or unless it 
results fran a public deed (Section 2261 (f)). 

It has already been seen that the actions canpetent, 
to a client against advocates or legal procuratnrs in 
regard to their obligation to account for papers relat
ing to lawsuits or advice are barred by the lapse of one 
year if the advice has been given or the lawsuit disposed 
of, and by the lapse of two years if the lRwsu.i t has not 
been commenced (Section 2257). . . . 

Another case of mixed prescription is contained 
in Section 2262, which runs as roilows: "an action for 
the rendering of accounts against any tutor, curator, 
mandatoryg or other administrator, is barred by the .i i• 
lapse of five years from the day of the ces_sation of the :-,,, 
management~ or by the lap8e of one year from the death 
of the tutor, curator, mandatory, or other administra tor" 
The right of selection is compet$nt to the heir or the 
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All extinctive prescriptions excepting that of thirt~T 
years derive fran the Code Napoleon and from the Statutes~ 
and · customs of France and of th~ Italian communes. strict--· 
ly speaking, they are not extinctive but presumptive of 
extihguisbment and the presrunption may be rebutted by 

, putting the party pleading prescription on oath, in terms 
of Section 2265. This Section provides that nthe pres
criptions established in Sections 2252, 2253, 2254, 2261 
and 2262 shall not be effectual if the parties pleading 
them, upon being put on oath, do not declare that they 
are not debtors or that they do not remember whether the 
thing has been pai~'; and if the oath is deferred to the 
heirs of, or persons claiming under the debtor, the said ;: 
prescri:ptions will not be effectual if such heirs or ,,, ·~~r. 
parties do not declare that they do not know that thG · · · ... ~;~ ~ 
thigg is due. An appeal is thus made to the conscience 
of the debtor~ since it would be immoral if the debtor, ~·;:·' 
aware of the debt, were to deny its existence (Vide c .. . ":.ii ' 
of A. 22/2/1892, p. 112; and Civil court, Vol. XVI, 11, ,':t~ , 

31). However all othe:r evidence intended to rebut the ~r·.~ 
presumption of extinguishment is excluded, :Lncluding , ,, . 
evidence resulting from an implicit confession made by ~i~~ 
the debtor, such as if a tenant sued for th,e payment of ~·~lf~
rent pleads prescription after having unsuccessfully . ·,,:,,~~r~ 
pleaded to be the owner of the tenement. Such a plea . ·~~l~ 
amounts to a confession that the rent has not been pamd; '~!i~ 
this notwithstanding, it is not an obstacle to the plea ·.·-~ ~ 
of prescription in view of the terms of the oath required 
of him tt that they are not debtors, or ~hat they do not ~\~S;,:{i4 . 

remember whether ~he th~ng has been :paid". At one time ."I 
our court had decided differently. ~. ·_, ·· 

I I ' 
,~,, 

It must be noted that the oath is not a condition ~:~~!~'-. 
of the plea but a means for rebutting the presumption · 

1 

• 

of extinguisbment (Vide c. of A. in re Calleja vs. Mangion, 
22/2/1892). And unacceptable is the opinion that the . ~ 
representatives of the debtor, or the curators of an .. ' 1~~~ 
absentee or of a vacant inheritance may not raise the ~. :· ~,~:.~ 
plea of prescription on the ground that they cannot be '·~?~" 

' in a position to declare on oath u ex scientia propria" d~ • 

whether the debt has or has not been :paid. However, the 
difficulty arises as to whether the oath may be deferred 

I 

I\• 11 1./ l' ~ •\ 
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to them. Italian Jurisprudence and doctrine hold that 
it ma:r be dGferred; and olir courts have followed this 
opinion ( Vj.d:J Civil court, 31/3/1897, Nuzzo vs. Canna
taci9 Vol ~ XVI , 11, 31). In regard to absentees, horr .. -
ever, the o~th must be taken by the absentee or by his 
represer:d,ab.ve by special instructions (Vide c. of Af/ ,rt 

21/10/H381, Gasciulli VSo Rose 9 Po 535); and where p1'1es- 4 

cription is pleaded by one ·or more- creditors of a cormTlff-':1. 
debtor against the debt due to other creditors, tho oat:i 1 
may be defm:'red to the debtor (Vi de Gas ciulli vs. Roso) e-

Prescription may be opposed by the debtor not on1:l 
against the creditor but also against the third person 
who may have paid for him and is sucing him for reim
bursement. The debtor may plead the same prescription 
he would have opposed to the creditor's demand for pay- · 
ment; unless the third party has paid at the request of 
or in accord with the debtor 9 or if he paid the debt 
because he was bound to do so either as a surety or for 
any other reason. In such cases the prescription is of 
thil.,ty years .. 

The prescriptions of one year, of eighteen months, 
and of two years take place even though there may have 
been a continuation of supplies~ deliveries on creditp 
labour? services? or other work: in other words~ the 
proscriptive period is not enlarged. Where, however, 
the claim is evidenced by an approved account or other 
written doclo.ration of the debtor, the action will be 
bnrred. "by ·~ho lapse of five years to be reckoned from 
the date of· such account or declaration. 

Ru~~~§...~1L-!9 the reckoning of the time. 

\• 

I •,. )t-1,~ 
' t'u ) 

.. ',/4.i; 
' 'rl 

, t' 

1' 1'J 
' ;); ,• 

'. 
. . .~ 

..:; 
la :~1~~~.:._'.:~ . .ll __ g_uo" ~ In regard to extinctive prescriptior ' :- .' · / 

the pr:n" .1'.':'d. ·~ornmencE3s on the day on which the action .. _, 
could be oxcr cised, since "contra non valcntem. agere nor.i. · · ~· 
curri t i;2u~~}s criptio11 , This rule is nbsolute, and no .. : l~1 
regdrd is had to the status or condition of the person ..... ,

1 

to whom prescription is competent, saving the causes of , · \~ 
suspension of prescription, and to special provisions J ~ 
to the contrary (such as~ for example, that contained ·~ )'. 
in Section 2262 in regard to the rendering of accounts)• · :1 

In regard to acquisitive prescription, the period is ' :: .:· 
reckoned as from the day of the commencement of lawful / ···~·: 
possession (Sec~ion 2245)~ .·~·· 

2. 
hours 

Prescription is reckoned b 
section 22 3 1 • 

whole da s 

3. The da s are runnin 
according to the calendar 

da s: the months are reckoned 
Section 2243 (2)). 

/ 
J: 
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4. Prescription is coppleted imi.~ediately upon the 
ex ination of the last a.a of the rescri tive eriOd 
un er Roman Law, as to he las day, e ru e was 1 1n-

ceptus pro completo habetur"). Nevertheless, if the l a s t 
day is a public holiday, prescription shall be completed .. · .. ;: 
upon the expiration of the next following day, not boi:ng ~'. 
e. public holiday (Section 2244). .. .; 

causes which prevent, suspend or interrupt 
Prescription. 

'· 

~· ~\ · ..... 
1· 

The causos which prevent prescription consist in a · .·· '.;.~.~ 
condition incompatible with the elernents essential for , ·. {·11· 
the commencement of possession, thus rendering prescrip- , ·~ ~~ 
tion impossible, not merely for a time but for good. . ~t 
These causes may be reduced to the :precariousness of · ~; .. 
dctentiont and consequently they apply only to acquisitive 
prescription. 

The causes which suspend prescription are of a more 
or less lasting na ture and they prevent the ,ru!Uling of 
prescription as long as theJr last 9 without however render- ' •/:,. 
ing it impossible. Therefore, a person may prescribe if 1.:~~; 
the cause of suspension has ceased; and if proscription , ~ ... 
had already started before it was suspended~ the time ~;~ 
for whi eh it may hnve already run is conjoined with the ,;·' lfi 

time subsequent to the cessation of the suspension. ·· ,t ~ , . I 

The causes which interrupt prescription are those 
which happen during its course, and they operate so 2s 
to render the period prior to the · interruption ineffect
ual; but t hey do not prevent prescription from commencing 
e..frcsh~ 

1. c;auses which prevent Prescri12tion. 

The essential element of prescription is possession, 
namely tho detention of a thing as one's ovm. Possession 
is precarious when the thing is detained in the name of 
others: such detention is incompatible with l a wful pos
session and; consequently9 with the acquisition of the . 
thing by prescription. The qualification "precarious" 
attributed to the detention of a thing in the name of 
others derives from· Roman Law, but it has acquired a dif
ferent meaning. Under Roman Law, in reg8,rd to possession j 
this qualification referred only to the possession of a 
thing under a contract of n:precarium": at present, its 
neaning has been enlarged so as to cover the detenti_on 
of a thing under any title ' in the name of the owner. A 
detainer resembles a possessor in so fur as he has the 
material possession of the thing, which is materially at 
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his disposal; juridically, however, the possession of 
the thing belongs to the ovmer who has entrusted the 
thing to the detainer on condition that he will return 
it and ho~d it "corpore alieno". 

The detention of a thing in the name of othe1~s is, 
therefore, an obstacle to the acquisition of possession, 
and, as Pugliese, criticizing the Italian Civil Code, 
observes (Vol. I, 147, 171), the principle which derives 
from the prohibition of the interversion of the title 
of' possession, which is a cardinal principle of' the in
stitute of possession, should have been established under 
the title on possession and not under the title on nres~ 
cription. The sa.i~e criticism applies to our law and to 
French Law. 

npersons who hold a thing in the name of others or 
the heirs of such persons, cannot prescribe in their ovm 
favour: such aro tenants, depositaries, usufructuaries, 
and, ~enerally~ persons who hold the thing not as their 
own" (.Section 2223). Such persons "praestant ministeriurr1 
alienae possessionis". The person in whose name the 
thing is held possesses it through them: consequently, 
such person may prescribe in his f'avour. By Section 
2223, the precariousness of the title is communicated 
to the heirs of' the person holding the thing in the name 
of others; and it is only natural that this should be so, 
since the successors by universal title succeed to all 
the juridical relationships of the deceased -- they do 
not acquire a new possession but continue in the same 
possession which the deceased had. If. the deceased held 
the thing in the name of others, the heirs may not change 
the title under wbich they hdl:l the same thing, evon if 
they believe themselves to be the lawful possessors there
of, because it is not the absence of good faith that is 
an obstacle to prescription but the absence of possession 
in one's own name. This defect, therefore, and in view 
of the principle underlying succession by universal title, 
is commonly said to be perpetual and indelible, and it 
remains so until it is made to cease by any of the causes 
which will be mentioned hereafter. This is the moaning 
of section 2223, where it is provided that those who 

•'' 

,. 

" ~· .. 
> 
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:' 

•I ... ':.. 

' ... 

,,•'-': .. 
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hold a thing in the name of others as well as their heirs, 
may not prescribe in their favour, notvri thstanding that · ' 
they intend to hold the thing, and manif cst the intention -~/ 
of holding the thing as their own "animo domini 11

• It is 
in this sense that precariousness is perpetual, because 
it resists the supervening intention of the holder to 
possess the thing as his own. T\tore clear is the provision -.·. 
of section 2226: "No one can prescribe against his own 
title, in the sense that no one can change, in regard to 
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himself, the cause for which he holds the thing". The · 
pro'l.lision repr0duces a rule of early Roman Law: tr Illud 
quoque a voteribus praeceptum est nemini sibi ipsum 
causam :possessionis mutare :posse" (Fr. 3, 19. D. "De 
Poss. 11 , 41, 2; Fr. 19, 1. D. eod, tit.). 

This unusual severity of the law might appear to 
go against the principles vn1ich inform the very institute 
of" acquisitive prescription, which, as already seen, is 
founded on motives which are exclusively objective and 
independent of the psychological conditions of the ac
quirer9 namely of his good or bad faith (Vide Section 
22~.8) \t And it would, in fa et 51 be cliffi cult to explain 
the severity o:r the law had the law itself not admitted 
the possibility of the conversion of the title. As a 
matter of fact, although it is evident that as long as 
a person holds a thing in the name of others he may not 
prescribe in his favour, it is equally to understand, 
unless resort is had to an unreal f"iction, why if such 
person, even though in bad f"aith, decides to put an end 

"/• .. ... 

to his precarious possession and to hold the thing as .. " 
his own, and exercise in fact such a possession$ he still · k 
may not prescribe in his favour. The probable reason ~ l 
is that a possession which is only externally held in 
one t s mm name does not differ :from mere detention; more
over, the law wants to discourage the possessor in the 
name of others from villating the trust placed in him 

,. > , ., 

by the owner, and it is for this reason that it denies ·-~ 
to a merely internal change of the "animus possessionis" . ~? 
the effect o:r changing the title under which the thing / ~~ 
is held: This cf:rect may only be brought about by some 
external net. Besides, the conversion of detention into 
possession without the knowledge of .the possessor, is 
always an unlawful act, and, therefore, a bar to pres
cription; nay~ by so doing the holder intends to derive 
an uimprobum lucrum" (Fr. 3, 1. D. une usurp", 41.3) by 
dishonest means. This is why the law, although it has 
not prohibited completely this means of acquisition, as 
such prohibition would have been inconsistent with the 
principles or possession, has established that detention 
is not suitable to prescription and that a mere intornal 
change of the "animus possessionis" may not operate so 
as to convert detention into possession. 

This effect may only be brought about by the so
called conversion of the title which may consist in an 
act performed by a third person, or in acts performed 
by tho hOder in opposition ~o the rights of the owner, 
or in the transfer of the thing to a third person under 
a good title (Sections 2224 and 2225). 
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Conversion of the Titie. 

(a) By a cause flowing from a third party. 

. The third party is any person except the possessor 
in whose name the thing is held. The law does not say .}i~ 
vrha t such cause consists in, but evidently it must con- -~':f: .. 1 

sist in an act which entitles the holder to assume the · ~ 
formal possession of the thing: in other words, it must ~~ 
consist in a transfer, made by the third pa!'ty to the ::. 
holder, of the property in the thing under a 0 justus 
ti tulus". It is equally evident that such act must be ), :.~~~ 
real, as otherwise it would not be capable of transfer.- .. ""·;~ 
ring· ovmership. Good fai.th, however, is not required, y .. :r-~ j.., 
nor is opposition to the right of the ovmer or notice 
of the transfer necessary. But if the holder is in bad 
faith, this would be strong evidence of simulation; and, .::--
al though opposition to the right of the ovm.er is not ~ 
necessary, a change in the title which is not borne out ~~~ 
by the holder• s behaviour towards the owner, would be ~~:;~ 
extremely suspicious (V. Pugliese, P. 1, paras. 149 to .. ::.-: 
151). 

(b) By the opposition to the right of the owner. · 
~-

Such op.:posi tion may consist either in external or ~-~~· 
ma terial acts (such as if a tenant prevents the ovmcr · ',~' 
frcm entering his house) or in declarations, made in or ;, 
out of Court, which are in evident opposition to the ····· 
rights of the person in whose name the thing is held. 
The said acts must be directed against the possessor or 
his representative, as otherwise they would not cease 
to be disloyal. Furthermore, it is necessary that the 
act be a positive one, and, therefore, it is not suffi
cient if the holder of the thing fails to perform his . 
obligations, such ·as the payment of the rent: in fact, _., · _- .. :.. 
it is one thing to oppose the ovmer' s rights and quite ,· 4 ~ 
another to neglect the .fulfilment of one.' s oblige. tions. · ·' 
Similarly, the continuance in the detention of the thing 
after the termination of the title under which it has 
been held, does not amount to opposition. This is, in 
fact, a case of non-performance of an obligat!on, name1y 
that of returning the thing. 

(c) B the transfer of the thin to a third erson 
under a ti le . capable of transrerring owners ~· 

"' . 
; ,,... !! 

Strictly speaking, this is not a conversion of ~he .~. 
title, since detention is not converted into possession .. 
in the same person. consequently, Section 2225 should 
not have presented this case as an exception to the 

/ 
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prohibition established in Section 2224. Section 2225 
recognizes expressly the right of the third party to 
whom n mere holder has transferred the thing to prescribe 
in his favour, probably in order to remove any doubt ns 
to whether the precariousness of tho title is cormnunicated 
to a successor by singular title. The third party may 
prescribe even if in bad faithp provided, however, the 
t:Pansfer made to him is real and not simulated. 

In all these cases the mere holder or his successor 
by singular title becomes a lawful possessor as soon as 
the conversion of the title takes place, and may conse
q~0ntly prescribe. There can be, however, no conjoin
ment of possessions4> Andp apart from these cases, "no . 
one can prescraibe against his mm title, in the sense 

' .. 

that no one chn chnnge, in regard to himself, the cause 
:for which he holds the thing" (Section 2226 (1), Fr. 33, 
1. D. 41, 3) • .. . .. :._.~ 

As already seen, all this app~ies only to acquisi- · -~ 
tive ~rescription, and it is for this reason that Section ·~J 
2226 (2) :provides: "Nevertheless~ a person may :prescribe 

1 
•• 

against his own title.9 in the sense that he may, by , · 
:prescription, obtain his discharge from an obligation". ·· 

2. causes which suspend Prescription. 

The causes of suspension, or, in other words, the 
causes v.rhich are an obstacle to the running of the pres
scriptive period as long as they subsist, arc founded 
on:-

~' 

(a) the person of the owner or o:f the creditor, if · 
these are incapable or unable to look after their I,ights 
properly: in respect of those persons the suspension of 
prescription is one of the several ways in which the 
law protects their interests; 

,, .. , 

(b) or the nature of the relationship interve~ing 
between the ovmer and the possessor or the crodi tor and 
the debtor~ by reason of which the former cannot be ex
pected to preserve his rights against the latter. 

(c) or the modality (such as a condition) o:f the right 
which suspends its existence or exercise& . 

(a) 

\A 

' 
By reason of the person of the owner or creditor • . ,· 

... 

Prescription does not run against minors and persons '. 
interdicte·d~ save as otherwise provided by law (Section 
2229 (1)), The cases excepted refer mainly to the contract 

' , . 
•• 1 
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of sale, such as in regard to the action for the supple
ment or X1m: rocluction of the price where the sale is "ad 
mensuram" ·(Section 1457), or in regard to the action for 
the warranty of peaceful possession or for latent defects, 

. ' ~. 

' . ~ 

or the action :for resctssion on the groui1d o:r lesion. 
Moreover, by Section 2264 .extinctive prescriptions, ex-
cept that o:r thirty years, run against minors and persons .~~ 
interdicted. In certain cases prescription is only ex
tended to one year from the attainment of majority or 
the cessation o:r interdiction, such as in regard to the 
"peti tio heredi tatisn. 

r· 

(b) BY the nature o:r the relationship, prescription 
does not run:- ~ 

· (i) as between spouses; 
(ii) as between the father and the child subject to 

paternal authority; 
(iii) as between the person und.er tutorship or curator

ship and his tutor or curator until the tutorship or 
curatorship ceases, and the accounts are definitely ren
dered and approved; 

(iv) as between the heir and the inheritance entered 
upon inventory. 

Nor does prescription run, during the continuance 
of the marriage, against a married woman, in any case in 
which the action competent to the wife, , if exercised, 
would vest the defendant with a right to relief ag-ainst 
the husband (Section 2229 (2)). . 

As between these persons prescription is suspended 
in all cases. 

(c) By reason of the modality of the right. 

~ 

' . .. ,. 

,. ~ . 

I 
•. -

( 

" 
~ . 

If the existence or the exercise of t ·he right is 
suspended, it would be unreasonable if, this notwith
standing, it could be lost by prescription. Hence. the " ._ ... 
rule "contra non valentem agere non curri t praescr1ptio • - .;~7": ... , .. · 

·t ... 

Prescription is, th~refore, suspended:-

(i) in regard to conditional rights, until the 
condition is fulfilled; 

(ii) in regard to actions for breach of warranty1 
until eviction takes place; 

(iii) in regard to any other ac~ion the ~xercis~ of 
which is suspended by a time, until such time expires 
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(Section 2230). 

These are the only causes which suspend prescrip~ 
tion; and, in particular, pziescription runs against an 
absentee, a vacant inheritance, the heir during the time 
for making up the inventory or for deliberating, and, 
generally, against any other person not included in th~ ·~ 
exceptions established by law (Section 2227). . ~ 

tf., ... , 
'•t!-

Moreover, as a rule, the benefit of suspension 1s 
not corrununicated from one co-owner or creditor to another, 
even 1f the- creditors _are jointly and severaliy entitled 
to the debt. An exception is made in respect of indivi
sible rights or obligations, as may be argued from Seo- 1 

tion 522~ which refers to the extinctive prescription of 
an easement where the daninant tenement belongs to two 
or more persons in common. 

3. causes which interrupt Prescri;ption .• 

If such causds happen during the prescriptive period 
they render ineffectual the time that .may have previously 
elapsed. Such causes may be natural or ·civil. The only 
natural cause is applicable only to acquisitive prescrip
tion, and it is established in Section 2232: "prescrip
tion is interrupted when the possessor is · deprived, for : 
more than one year, of the enjoyment of the thing, whe- · 
ther by the owner or by a third party". If the possessor 
is deprived of such enjoyment for less than one year, . 
prescription is not only not interrupted but it conti- l'.'\:~· 
nues to run even during the trome in which the possessor ~ 
may have ceased to enjoy the thing. The reason why pres- b 
cription is interrupted if the dispossession lasts for ~ 
more than one year is that the foundation of acquisitive 
presc~iption is the stability of one's rights over the 
thing, which requires that :possession be uninterrupted. •. 
No other condition is required, and, as already seen, ~· 
prescription is interrupted even if the possessor is 
deprived of the enjoyment of the thing by a third party. :~ 

Civil interruption may be brought about by a juri~~~ 
dical act ma.de either by the owner or crodi tor, or by ''.,<}~~ 
the possessor or debtor. .\~-·r, 

1. The act Qf the owner or creditor may be either a '.'.fJ 
judicial act or a judicial demand purporting to assert ~ 
the right which is in danger of being prescribed. Such 
an act must be filed in the name of' the ovm.er or of the 
creditor who are the only persons entitled to assert 
thei1l rights, different:t,y from disposeession which .'!)"

1 

~ 
operates interruption even if caused by a third party. ~:~ ' 111 I::..• .. .._ f"'.l 'f'. 

. ·~'· .... ~ . .... . 
' .. '.-·~ 
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The judicial act must express clearly the owner's or 
<?red1tor's i~tention of preserving his right: its form 
is that of a protest or of a judicial letter filed in 
the m:une or the owner or of the creditor, and served on 
the ~arty against whom it is sought to prevent the run-

.. . - .... 

.ning cf prescription or on his law.ful representative 
(section 223.3). The act must be filed before the cam- · 
plction 9f prescription~ but it is operative if served 
before the expiration of one month, to be reckoned fran 
the let day o~ the period of prescription (Section 2235 
(1)). And although inte~ruption is inoperative if the . 
act is null owing to a defect in its substance, it is, -~- · ~ · 
however, operative even though it is null ovdng to a ·-;: 
defect- in 1 te foram, or is filed before a court which is 
not the competent Court (Section 2234). However, it has '·· 
been held that; · th~ nullity of th~ service (such as if' 1 t .:_. 
is not served by the proper official) renders interrup- . .r>. 
tion inoperative. 

The judicial demand must have for its object the , 
exercise of tb.e action which is in danger of being pres- ·, ~ 
cribed. It must be served on the defendant personally · 
or on his representative, who may be a curator appointed 
in terms of the Laws of Procedure. An interruption by 
means of a judicial demand is perfected by the judgement 
given upon the demand: consequentl~, the interruption 
is irremediably inoperative if the plaintiff withdraws , 
his demand, o:r if the action is deserted, or is dismissed. · 
However, the withdrawal or dismissal of the action must . ~ ·.,. 
refer to the merit of the demand, because if the plain- -~ 
tiff simply renounces the net~ or if the judgement simply - 
discharges the defendant ttab observantia judicii", in 
other words, if the plaintiff can, according to law, re
institute the action, provided such action is reinstituted 
within one month from the day of its previous withdrawal 
or dismissal, and service thereof is effected before the . 
expiration of ono month from the last day of the period '·: 
of prescri~tion, the interruption will be operative (Sec- · 
tion 2237 \1) and (2)). If these conditions concur, t:t:e ·, 
reinstitution of the demand does not operate interruption ~ : 
ttcx novo", but it merely gives effect to the original 
interruption, which, therefore, remains operative even 
though the action is reinstituted after the expiration 
of the . pe~iod of prescript~on. The purpose of the law 
is to grant remedy in case prescri:ption has alre~dy.been 
completed at the time of the withdrawal or of the dis
missal of the action; since it has not been canplcted, - - "1 

the plaintiff may always interrupt it by means of a 
judieial act or demand. 

.. 
I I 

r' 

2. The act of the possessor or of the debtor consists .5 
in an aclrnowledgement of the right of tho party against 

,, I 
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whom. prescription has commenced (Section 2238). Such 
aclmowledgement may be express or implied (vide Section 
2239). 

Efficacy of interruption in regard_Jo the subjects. . 1~ 

Where a debt is due to several creditors or by 
~eve:ral c~editors, (l) if the debt is due "pro rata" an ·q~;;.: 
1nter-ru:!j~1on co.used by one of the debtors or against one f.(. 
of t.hcm is :not co1Tunu.nicated to the otl.Ler debtors or ere- ~ 
di tors; ( ~) if the debt is joint and several "ex parte ·; 
cred:!. tonm1" it is corrnnunicated from one of the debt0rs · ~-Ji 
to the others, but it must be remembered that solida.!'i ty '., .. 
is .~vt tranffinitted to the heirs; if the debt is indivisi~ :~ 
ble~ ~ interruption caused by one of the creditors or 
agalr;.st one ot the debtors benefits the other creditors 
and i~ effectual against the other debtors (Sections 
1143 and 1144). . . 

An act which interrupts prescription as ngainst the 
debtor is effectual as an interruption against the surety; -· · 
but an act which interrupts prescription as against the ~· ): 
surety is not effectual as nn interruption ag-n.inst. the ~· :~ ~ 
princ-'ipal debtor, saving, where the surety ho.s bom1d - ,~~ -
himself jointly., anp. s~v~1~ally with the principal debtor, · :j~ 
the ~rovisions of Sections 1143 and 1144 (Section 2240)• ·~ 

• '11 

As between co-owners an net which interrupts pres
e!'iption in- fa:v;e:t~ o_f or .against one. of _them is not ef
fe_c-tual in .resp?c.t of the. others.. . F"1~·om th:i,s rule e~se .... 
mcnts. arc excepted on the ground that 'il 'servi·tus per partes 
consistcro nequi t" (Vide Sections 522 and 523). . 

~· I• ' j ·~"( 

.'. Apart from· the . causes . Of"" interruption, the lavl .~ .:' 
grants other means wher~by tl).e _completion, _ of prescription •; .. 
1~~ .. e~ ther preve~te,d b!l r~e?-ied_.- · ~ :. ; · · 

:= ·~i~. The compiet~o:q. _of _prcsq~;t:Ption .~s ·prevented in the 
following . special case: In SeGtion- 2251 it is provided 
tru:lt ''afte:r· twentyfiVG yea1')s from the date ·o:r the last 
writing, the . debtor _of ari annu~ty or other yearly payn.cnt 
which is to continue :rcr more than th~rty years may be ,. 
c6mnelled t .o g:tve to the ere.di.tor or tq . the' "pe~son claim- .~, " 
inet.un!l.er him, a ·new writing con t~ini~g ·a!} a cknowle qge- -~~< · 
ni0nt ·- ~f the ~'t, or - ~ de~laration:· · of ~he ··:Pt1yments _made. 
The -Credi tor ·may require such · writing ·tO"- be, at his- ex-. 
perise ·made by ~means o:f a :public deed". This rule applies 
to th~ annuity .or other yea~ly paymen~ i~sclf an4 ~ot to 
tp.9 J;>articl.ilar ··payments • . As already ~=rn?n, an azmui ty 

·. . . . . '"; 

!' , .: . · •... : . , : 
-.· . ... .. 

• •• • • I 

• I ~ • l 

• • ,• I 

P?-ge 1,186./ 
• I, :-

- : I 0 ' . • ..... 
~ . , .. 

,- . .,· ' 
' • ' · 

. ~ : ... •,t . 

'1-. ".. .... • ,. . " . .. ~ • , .. , ·, . . .,_ .. _;~. . ., 
:> ,,._,. •• ,· - •• 

... .... · .. ': ,,,. _· 



AHC·. 

• I 

/ 

\ I 

•" , l . ) 

l 
I ' 

I I 

., 
I ' 

. ? 

~. .. 
I• , ' 

,I ' 
~ 

• 
I I 

I· I 

- l,186 -
. ' , 

other yeurly payment is prescribed by the 
or of forty years; and it is evident thnt no remedy is 
required where it is regularly paid, since ev C'r)y oingle 
paym.ent implies cm. acknowledgement o:e the de·ot 7 nna, con
sequently into1.,rupts prescription. It may h a .1?1101!.9 how
ever, that the debtor denies :payment and thus cor:mo l the 
crec1i tor to prove ei thE;}r payment or the interruption of 
prescription. Hence the necessity of the remedy granted 
by Section 2251. 

. • J, 
. ~~.~~~~~ 

2. The completion of prescription is remedied by the ·~ 
right of the ere di tor to :put the po.1.,ty plea ding prescrip
tion on oath and to require of him a declaration thnt he 
is not a dohtor oi., that he docs not remember wh.othor the 
thing has been pnid. This remed.y applies only to the 
extinctive prescriptions established in Sections 2252, 
2253, 22549 2261 and 2262 (Section 2265). As already 
seen, if tho oo. th is de:ferrod to the heirs of the person ,

1 
· ,/' 

whom the pla;l.ntiff alleges to have been the doptor, or ,_ A. -: 
to parties claiming under such person, tne .declaration · :J~ 1 ·: 
required is that they do not lmow that the thing is due. ·:':P 

'~·· · 
Section 2221 provides that "the provisions of this "'/ 

title shall apply~ unless otherwise provided in other . 
parts of this code or in other laws". Consequently, the ·.t ~ . 
provisions therein contained do J?.Ot derogate from those :\ ·~ · 1 
established in other pnrts of the law. J 

Section 2222 contains the following rules on 
itory Law:-

' 

·"Prescriptions commenced before tho 11 th da.y of 
February, 1870, shall be governed by the laws then in 
force; ' \ •I ,.. ~~ . '•)" 

Nevertheless, prescriptions commenced. before the '·.· ~l~ 
aforesaid day and for the completion of vrhich, accora_ing ~-. :~ 
to the 18.W then in f orcei a period of time longer than 
thnt fixod by this Code has yet to run, shall be completed 
by the lapse of the period fixed by this Code to be 
reckoned. frorn the said. clay; 

No period of time elapsed previously to the said 
· day shall be computed for the prescription of , things or 
actions which, according to the law then in force, w0ro 
not subject to proscription and which have become so 
subject in virtue of this Code". 
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