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O~ the :30th June 1H47, A purchased a rare bird from B for 

. .£20 on the express understanding that t.he bird was a male 
that sang. 'rhe bird was truly a male but for a whole forthnight, 
it did not sing and A told B that if it did not sing by the 18th 
,July .• he would brjng the bird back. B retorted t.ha.t the change 
of pla.1~e 1ni.ght haYe inade the bird ~tov ~inging for a while and 
as to the rest he inade 110 reply. 
. On the 19th July, 1947, A left the bird. at Bis dwelling­
p1aee "':vith the latter's son as ·B was not in. Two da.ys later the 
bird died and B refused to refund the £20 . 

. It resulted from. the evidence produced that the bird did 
··ing before the sale but that it was con1pletely dumb from .the 
:':30th June onwarcll3. It '\Vas also clear that during the period 

. it ac:cidently developed a. disease which finally caused its death. 
· · On the 24th June ~ 1947 1 A filed a writ of sumrn.ons de­

manding:-
. i) the clefendanf s condemnation to return the price a!:l 

he ~·h~c1 accepted A's suggestion to bring the bird ha.ck in the 
· eYent that it did not sing by the 18th July : 

ii) subordinate~y, the annuln1ent of the sale on account of 
Yice· of ·Consent due tQ a substantial error and the condemnation 
of the defenda.nt to return the price. 
. The defendant pleaded that the disea ~e had been contracted 

after the . sale and tlia.t the1·efore the risk wieghed upon the 
purchaser a.ncl that, in any case, the action ·which should have 
been exercised was the :Actio Redhibit-0ria or Aestimatoria' as 
the plaintiff v.ras alleging the existence of a latent defect. 

Professor Y. Caruana LL.D .. B.LitL. kindiy consented to 
hear the case. 

Counsel for plaintiff: l\1Ir. A. Cachia B.A. 
Counsel for defendant: 1.Jr. 8. (~a,1nilleri . 

}fr. Cachia started by saying t.hat the whQle matter re­
ferred to whether the silence of the defendant meant that he 
consented t-0 the rescission of the .contract. He maintained that 
.one eannot say that ·writers unanimously agree on the question 
. whether tacit consent can ever amount to a. contra.ct. The-
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tendency of Italia,n and Gerinan writers, however, is that though 
\Ve eannot la.y down a ha-rd and fast. rule, there are cases when 
tacit consent give~ rise to a contract. Those who condemn this 
theory justify the.fr contentions by resorting to a reductio ad 
;.ibsurc1u111. Does a. person t.o whom an offer is made, they ask, 
hind hi1nself by the roere fact. that he has remained silent? 
Naturally, this is taking things to extremes and the theory 
of tacit con&ent can only be adopted under certain conditions 
and in specific cases. 

He submitted tha.t the theorv of tacit consent is not con-•. 
tra.ry to 9ur la\\ .. , where we find l.!ertain provisions which can-
not but be based on the tacit consent of one of the parties, e.g. 
the tacit consent of a. person 'vho has attained majority to the 
continuance of the legal usufruct enjoyed by the father, the 
tacit renewal of lea.se. The law itself, moreo·ver; says that we 
are to interpret the spirit and not the wording of a contract. 
'V c are to keep in mjnd that the letter killetb. 

Pacifici-Mazzon i a.din.its the theory of tacit consent when 
the party who remained silent ''1oqui p<>tuit et debuit". Vivante 
also admjts that if there exists between the parties a juridical 
relation then thew~ can be tacit ronsent. 

Mr. Ca.chia ma.de ref ere nee to other Italian and German 
\'\Titers such as Dernburg, Windscheid an'd Ranelletti. Dem­
burg's criterion is that "il silenzio e consenso quando secbndo 
l'opinione publica e speC'ia~mente secondQ le idee delle persone 
clelh stessa prof essione e oondizione ~ un uomo ragionevole ed 
onesto avrebbe espresso una .ripulsa nel ca.so che non fosse stato 
d'accordo.'' This view is endorsed by ·Gabha~ who is the prin­
dipal supporter of this theory. Gabba, Mr. Cachia pointed 
out. requires three requisites .in order to have tacit consent, 
1utn1ely. that (1) the party who ren1ained silent knew of the 
activit.y of the other party; (2) there was the possibility of a 
repl~· ~ and (3) the activity referred t.o was not prohibited by 
any penal la'\v. 'Th0 above requisites, Mr. Caehia continued, 
\Vel'e ac~epted by onr Court.~ in re "Buhagiar vs. D'andria". 

~1r. Cachia concluded by comparing the conduct of the de­
f e.nclant with that of a Bonus Pater Familias. He maintaine·d 
that a reasonable man would <:ertainly have returned the bird 
to the plaintiff and the fact that defendant did not return the 
bir.! cannot but mean the completion of the tacit agreement. 
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In reply to the abovl~ , Mr. Ca.milleri : <.;Onn::;el for defen~ant, 
8tated · that though text-writers wel'e not in full agreement on 
the matter~ yet the majority were of opinion that, a.s a general 
rule,- silence does not. constitute consent; bnt, the said writeri:; 
inaintained, there are c·ases when silenc·e implied consent: it 
followed that such cases for1nec1 exceptionR to the general rulP 
and it rested on the plaintiff to show that~ jn view of the par-

. ticular circumstances of the case, the defendant's silence mea.nt. 
consent. Indeed, Mr. Cnmilleri went on, the theory that silence 
does not amount to consent is more in accordance with our 
L~w ()f Obligations. The sections of the law quotecl by the 
p1'aintiff were only few and could not form the basis for a general 
rule. Such g·eneral rule could more properly be deduced from 
our La'"; of Obligations, ·according to which, one ·of the requisites 
of <?ontract is consent which is the union of the wills of the 
pa.rties. In order to ha.ve 8Uch a union the wills of both partieR 
must· be expressed. · 

Howeve1·, Mr. Ca.m·illeri submit.tea, the case awaiting deci­
sion ·was not one of silence ; as Pacifici-Ma.zzorii tells us, in 
~imilar cases one C'annot lay down an abso'lute rule and apply 
it unfailingly. Each case must be examined in t.he light of 
the particulaT circumstances accompanying it. Such a vie~r, 
indeed, is quite reas0na.ble and is consonant. \Yi th the general 
principles· of law according to which the intention of the parties 
.;.;hould be respected. In the case before us, therefore, we are 
to a~rertain whn.t that intentio11 was and to give effect thereto. 

' 
He pointe·d out that when the defendant replied tha.t the 

hird clid not ~ing been.use of the chan.ge of place he clearly showed 
what his intention was: his reply implied tha.t normally the 
hircl sang and that therefore he sa\Y no reason why the sale 
~houlcl not stand a.nd ronsequently for accepting back the bird. 
The defenda.nt' ~ partial a.nswer cannot but be interpreted in the 
::;ense that the defendant did not int€'ncl t-0 nr·rept the bird back. 
~iner he saw no reason for doing ~o. 

1'.fr. Camilleri concluded· by saying that the defendant re­
tained the bird in order to verify whether the allegations of the 
plaintiff ·we}'(~ true an<l ·di<l not menn that he accepted the hir(l 
hark. 

Professor ·v. Co.run nu. sum..mea up by :::aying that the quef;­
tion re~olveo itself into whether silence is enough to bind tht~ 



104 

party . _The <.:onduct of the parties must be compared with that 
of the normal reasonable rrian . If a reasonable man would have 
in similar circumstances expressed his refusal then the silence 
implies consent a-nd acceptanr:e , silence being a part or a form 
of con tract. 

0£ the various theories pointed out hy the parties Professor 
Caruana preferred that of Dernburg. 

Professor Caruana said that the question under review is 
to be divided into two phases : as to the fii:st phase, that is, 
when the defendant did not reply , he considered that the silence 
did not mean that defenda.nt accepted the rescission of the sale: 
defeu<lant did not admit . that the bird was not a singing bird: 
but said that the biTd did not sing because of the change of 
place . . T·he silenre ·with regard ~ the other part shows that 
defendant was not ~ertajn whether the bird did or did not sing 
and that he wanted to verify the allegation of the plaintiff. 
Professor Caruana. continued that since we cannot explain in 
an undoubtfnl manner the reason for the silen·ce we are to hold 
that the defendant did not accept the proposal made by the 
plaintiff. ·. 

With regard to the !)econd phase , that is, when the plain­
tiff left the bird at B's dwelling place, Professor Carua.na painted 
out that the1·e \Vas no doubt that the defendant was aware of 
the fact that the bird had been returned to him. Had he taken 
the bird back to the plaintiff before anything had happened to 
it, then the action of the defendant would be equiv<><'ous but 
the defendant did not do anything of the sort and' retained the 
bird notwithstanding that he knew that the plaintiff inten·ded 
to annul the sale if the bird did not sing. In the opinion of 
Professor Caruana the above could only lead to one conclusion, 
na1nel:v , that the defendant had accepte·d the suggestion ·of the 
plaintiff ancl that therefore the 8ale had been rescinded. 

Plaintiff's claiJill was allowe·d an·d it was .. therefore, not 
nflCff•~ar:v to consider his second claim. 




