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Introductory 

The Maltese group of Islands consists of Malta a.nd Gozo 
and the two small is!ets of Comjno and Cominotto which are si
tuated in the channel between the ·two main islands. The archi
pelago is in the central channel which connects the Eastern 
and Western basin of the Mediterranean Sea; the distance from 
Sicily is 80 Km., from Tunisia 320 Km., and fr9m Tripoli 320 
Km. The chain of islands stretches 29 miles from North West 
to South East. Malta is nearly four times the size of Gozo and 
the total area of the group is 114 square miles (306 square Kilo
meters). Agriculture is the chief industry of the islands though 
at first ~ight it would appear that there is no extensive cultiva
tion owing to considerable tracts of fertile soil' being concealed 
in the valleys or hidden behind the numerous and high stone 
walls which serve as boundaries and provide shelter for the crops 
from strong winds; the ne~ds are small and for the most part 
composed of terraces by which the soil has been waHed up along 
the cont-0urs of hill's with enormous labour to save it from being 
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washed away (1). T11e area under cultivation is 43 ,000 acres; the 
area under irrigation con1prises but 4% o.f the area farmed; 
water is the prime necessity of the farmers and conside1able 
w-0rks are being undertaken to extend the provision of water 
which would natn1ally increase production· (2). Before the Bri
tish dominatiQn Malta was governed by the Civil Law (Diritto 
Comune) with the usua.l additions of usages and of Munfoipa~ 
Laws the latest compiiation of which was framed under Grand 
Master De Rohan and is 1.'llown after him as "Codice di Rohan" 
(1784). Towards the second ha.If of the last century the codifica
tion of the Mai.tese Laws was sta1 ted by rneans of Separate Or
diances and those which related· to property were consolidated 
by Ordinance VII of 1868. In the Revised Edition of the Laws 
oi Malta in force on December 31, 1942, the Civil Code, includ
ing the Law of Persons occupies Chapter 23 of the Edition. Ot
dinance VII of 1868 clOsely followed the pattern of the Great 
French Codification and the various amendments most of then1 
of s!ight importance, made since the year 1868, incorporated in 
the Revised Edition, have not weakened to any appreciable de
gree the unalloyed individualism sanctioned by the Code Civil. 
AgricuHural legislation prope1· began making its appearance only 
after the Department of Agriculture was formed in 1919-1920, 
and the p1incipal ~nactment which governs leases of rural tene-
1nents is the result of the vVar Emergency and wiB expire when 
the emergency is proclaimed end'ed. 

In tbjs arti~le we propose to give a broaa outline of Maltese 
Law affecting land ownership and tenure and while dealing 
more diffusely with typica} Maltese institutions which have prac
tically disa.ppeared from other legislations. 

(I) N . ZAMMIT in a. brochure written on the occasion of the Paris 
Exhibition 1867 writes in glowing words of the toil of generations of 
farmers who have accomplished this feat: "Cetta nctivite infatigahle 
l'emporte sur la nature avare de ses dons; elle a, on peut dire, fa(lonne 
une Campagne; elle impose. un trihut a Ia sterilit.e, de Ia terre. Ce n'est 
pas que ce sol soit tout un rocher aride, c'est trQ.e hyperbole geographique. 
Mais promenez vos regards autour de vous sur ces champs, ces clotures, 
ces pres, ces fermes; vous n'y rencontrerez partout que l'empreinte He 
Ja: ma:n de l'homme, la patience et la e<>nclusion de son trava~l." 

(2) STOCKDALE: Report on the present condition of ~griculture rn 
the Maltese Islands (1934) . . 
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I-Ownership of land 
Ac{;ording to a l'-Ough estimate one thir_d of the land is owned 

by the Crown, anothe.r thir<l. ia owned by the Churc.h or under 
the ad1ninistration Qf Ecclesiasticat and Cbaritabie Corporations 
and the balance is privately hel'd. About one .fifth to one qua1ter 
j~ the freehold of farmers fanning their own lancl; owing to the 
aflluen{'e of the fa1mer clas::; after the war and to the high prices 
ruling, a considerable port.ion of the land privately held has 
passed in lhe hand& of the tenant. Slate and Church owned !and 
i8 not easiiy alienable in full ownership~ but emphyteusis in pe1-
petuity or for a long perioll naed to be largely resorted to by both 
Institutions, \\rhjch -contract conveys to the grantee the utile 
clominium or quasi-ownership of the land subject to the payment 
of gound-rent. 'l1he division of property under the existing laws 
of Succession app!ies not only to lands held in ownershiP. or 
under an en1phyteusis but also to those held under an ordinary 
lease and consequently the majority of the farms are small, aver
aging between 3 to 4 acres in extent so that. it may be reckoned 
that the a1ea under cul'tivatjon is divided into 11,000 holdings. 

~I.1he only remedies afforded by the law against this fragmenta
tion of holdings are the right of preference a.llowecl in leases in 
favour of co-possessors and the right of pre-emption. The right 
of preference will be dealt with 1ater or under the heading of 
leases. Pre-emption i8 the right granted to co-owners pro indiviso 
in the case of sale of undivided porti011s of things im1novable by 
their natui-.e and qf the dorniniwm. ittile (Section 1509 of the 
Civil Code) as well as in the case of datio in soliitiirn (Section 
1529) and of any emp~yteut.ical or sub-emphyteutical grant (Sec
tion .1576). This right is aiso granted to p€.rsons related to the 
seller by consanguinity and to owners of neighbouring tene
ments. A similar right fa that of preference which is oompetent 
t.o the "dominus'' in the case of alienation of the dominiiim utile 
or of the improvements by way of sale, transfer in solutum or 
sub~emphyteutis and to the emph,yteuta in the ~ase of transfer 
of the doriiiniu1n clirect-um bY -vvav of sale or transfer in solutum. 
· S ... ~~ion 1595 (1) and (2). These i-~ights are competent by law and 
~:~;·~ot dependent on ~ny 1ag~e~m-ent such ~s the Retratto C?~
.• ~enz10nale and Vente a Remere Qf the Itahan and French C1v1l 
~:p~~ whi-cb correspond to the Right of redemption (Jtts luendi 
' lizia) of Maltese Law (Section 1530 and following sections). 

r, 
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The consolidation of land owne1ship may be the result also of 
the Retrait Successor.ial which is given to the co-heirs in case 
any of them assign his rights t-0 a. stranger in order t-0 exclude him 
from the division ( Se.ction 953). These rights apply not only in 
case of rural tenements but also in case of urban tenements. Tn 
the case of neighboueing tenen1ents mere contiguity is not suffi
cient to attribute right of pre-e1nption; it is necessa1y that an 
easement exist between the two tenements and in this case an
other advantageous result achieved by ineans of the rights of pre
emption ·.15 that of extinguishing the easement by merger (Sect. 
517 (1) . The advantages deriving fron1 pre-en1ption and rights 
oi a similar nature are however largely offset by the obstacle 
created thereby to the free circulation of p1operty, prospective 
acquirers are discouraged by the knowledge that a third party 
inay come forward and assume in their stead the transaction 
which may have cost them much time and trouble and it is for this 
reason that the contracting parties resort to all kinds of uses in 
order to evade the right of pre-emption which has thus become 
a prolific source of litigation . 'rhis explains the disappearance 
of these rights fron1 other ~egislations. 

II-Modes of acquisition of ownership. 
The ownership of the land extends by right of accession to 

the fruits thereof and ali constnlCtions, plantations or wo1ks 
made therein (Sections 604 and 605); the list of things immov
able by nature given by Section 345 includes, besides lands and 
buildings, springs of water , conduc~ which serve .for the convey
ance of water in a tene1nent, trees ·attached to the ground , fn1its 
of the earth or hees, so long as they are not separated from the 
ground or plucked from the trees and any movable thing an
nexed to a tenement permanently to remain incorp0rated theTe
in. The things immovable by destination according to Art. 524-
of the Code Civil are not mentioned by 1Yia~tese Law and they 
must be considered as inoveables. The consequence is that under 
1faltese Law a movable thing can become immovable only in 
consequence of accession ; it appears that the Maltese Legisla
tor has accepted on this point the ideas expounded by Marcade 
in his Commentaries on Art. 523-525 of the Code Civil. 

The fn1its of the earth or of trees, even before they are de
tached, are considere'd as movables for the purpose of making 
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them liable to attachment and also when they are the subject 
a.f a sale or other disposal, as things clistin~t from the earth or 
t1i tree and to be separated therefrom (Section 346). ~he usu
fructuary may se~l the fruits that are pending, and, in such case, 
if the usufruct terminates before the f1 uits are gathered the sale 
shall continue to be operabve and t.lie owner is entjtled to re
ceive the price of such fruits as have not yet been gathered but 
he shall have no action against the buyer who may have paid the 
price of ·such fruits to the usufructuary before the termination of 
the usufruct. (Sect. 379). 

In connection with occupancy · SedJ.on 599 pays homage 
to the honey industry to which, according to tradition Malta 
(Lat. :M~elita) owes its name: "The owner o.f a &wann of bees 
has the right t-0 pursue then1 over the tenement of any other 
person, subject to his obligation of making good any da1nage 
caused to suoh tenement, where the owner has not pursued the 
bees within teµ days to ~e reckoned f1om the day on which he 
became aware of the tenement on which-they had settled or has 
disoontinqed the pursuit for ten days, the possessor of such tene-
1uent shall be entitle<l. to take and retain t.hem' '. 

III-Emphyteusis, ~ases, and Share Teii•JJ.cy. 
The CCJise of farmers fauning their own land accounts only 

for a re~atively smail portion of the cnltiYated laud; lands which 
are leased by the fai:mers account for the bulk of p1oduction 
and, it may be added, for tbe bulk o,f agricultural lands. Lease 
iuay be of two kinds : (a) Long or perpetual lease or Emphy
teutis and (b) Short Lease. 

(A) Eniphyte-usis. 
Emphyteusis has provecl itself to be a very suitable. kind of 

tenure especially in the C(.l,Se of land requiring or liab1e to im
p1ovement and it ui:;ed t.o be free.~y re.~orted to both by the Gov
ernn1ent and by the Churuh: been use while it simplifies the ma
nagement of the property it stimulates tlie tenant to do his ut
lllo:::>t to improve the land by ~e0urjug his tenure to him and to 
his successors in perpetuity or, at h~ast, for a lengthy period. 
Emphyteusis is defined by Sec.:tion 1576 as a contract whereby 
one of the contra<:ting parties grants to the other, in perpetuity 
or for a t.ime, a tenement for a stated yearly rent or ground-rent! 
which the latter bind?. hhnself to pay tb the former either iu 
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money or i~ kind, as an acknowledgment of the tenure. 'l'he 
emphyteuta (padrone 'Utile) has practically all the rights of an 
owner: he may a~ter the sur.face of the tenement provided he 
does not cause any deterioration; he js entitled to any p10.fit 
which the tenement may yie:d and has the right to recover the 
tenement from any holder even if such holder is the domintts; 
he is also entitled to the treasure trove found in the tenement 
saving the portion due to the discoverer (Section 1585). All im
provements made by the emphyteuta appertain to him during 
the continuance of the- emphyteusis and he may aiter their fo1m; 
but.he may not destroy them without the -express consent of the 
dominus (Section 1587). On the other hand the emphyteuta is 
bound to carry out any obligation impo.sed by law on tlie owners 
of lands and to keep and in due time resto1e the tenement jn 
good repair (Sections 1586 and 1588). 

The division of the land among the successors of the errr
phyteuta or the alienation by him of portions thereof to third 
parties does not p1oduce the division of the ground-rent, which 
owing to its being an acknowledgment of the tenure is indivis
ib~e saving any agreement to the contrary. Ground-rent is also 
ina:terable so that the concession in favour of an 01dinary tenant 
c!. the abatement or remission of rent in case of loos of crops 
(Sections 1666-1678) is not available to the emphyteuta; indeed 
even if the tenement perishes in .part and the· remaining pa1t is 
not capable of yielding a rent equivalent to the ground-rent the 
emphyteuta may not claim a reduction of the ground-rent though 
he may demand the dissolution of the emphyteusis (Section 
1603 which is derived from the Constitution of the Emp.eror. 
Zeno Cod. Just. 4. 66. 1). 

These rules apply even if the amount of the ground-rent has 
been fixed with reference to the value of the fruits of the tene
ment. As a 111le an emphyteusis also provides for. the ca.rrying 
out of improvements within a stated period and· fai~ure tQ. inlfill
this obligation or faih1re to pay the ground--1ent for three .years 
(mora 'triennalis) is generally sanctioned by the forfeiture of the 
empbyteusis. This apparent bias in favour of the landlord ]s 
compensated by the length of tenancy, the inode-ration of the 
ground-rent, the right of the emphyteuta to demand payment 
of the price of the improvements or of a part thereo.f in case of 
premature cessation of the empbyteusis regard being had to the 
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enhanced value of the tenement and to the remaining· period of 
the emphyteusls (Section 1611). Emphyteusis has been acknow
ledged as a contract which gives a fair deal to landlord and te
nant (provided the land~ord does not impose diffe1ent and more 
exacting conditions) and therefore conducive to the improve
ment of tenements and to the betterment of the conditiOns of the 
farmer class (1). A Government Commission i eported over 
seventy-five years ago in favour of the perpetual emphyteusis of 
a:a Crown lands but the report was not ac:ed upon and the I u
mours which have been current for some time of impending legis
lation to enable the emphyteuta to redeem the ~tround-1 ent and 
thus pay off the superior owner had acted as a aeterrent to em
phyteutical grants. 

B. Agricultural L(~ases (a) Time limit of contracts. 
The time limit o.f a contract of lease may be express~y 

agreed upon by the contracting parties or else implicitly derived 
from circumstances tending to show what the contJ acting par
ties' intention was concerning "the duration of the lease. In the 
absence· of such an agreement or of such circumstaces, the let~ 
ting of a rural tenement sha!l be deemed to be made for such 
period as is necessary for the gathering of the produce of four 
years, or else, if the tenem·ent is not capable of producing fruits ~ 
for the period in respect of which the rent is calcula.ted. Accord
ing to cust,om, in default of an a~reement to the contrary. the 
''rura~'' year begins on August 15th and expires on August l5th 
of· the following year. 

The ·1aw requires· on paln of nullity that leases of rural tene~ 
ments entered int-0 for a. period exceeding four years he express
ed in a public de-ed or a private writing (See Judgments recorded 

(1) P. C .UtLO GIACINTO, Prof .of Botany, Saggio di Agricolt0ura per 
le !sole di .Malta e Gozo, }fessina 1811, writes (p. 29). 

" ... Nei tempi passati alcuni Signori e tutti i luoghi pii andavano 
a ga1~a in dare i loro fondi suddettj (grandi siti incolti) con tenui annue 
pensione ai buoni contadini o in enfiteusi per tre generazioni oppure per 
anni 99. Terminano alla giornata molte delle 'clett-e en:fiteusi, sono quindi 
costretti i linllarii, pagare il duecento o trec".nto di piu all'anno per 
avere gli stessi terreni a semplice affitto .Oh quanto piu volentieri molti 
di essi intraprender.f;bbe~«> la coltivazione. di qualche nuovo terreno se 
averlo potessero alle medesime condizioni di quel di prima ... perche gli 
affitti <lei terreni sono sempre port-ati (nelle locazioni brevi )dai proprie
tarii al ragguaglio dei prodotti dei quali sono capaci". 
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in ·vol. VII, p . 375 and VoL XXIV, p . I, p. 300 of the "Colle
zione ecc. "). 

As will be seen late1 on, h-0\vever , ~eases under the Metayer 
System are dissolved by the death of the lessee, notwithsta.nding 
that the term of the lease inay be still running. 

It is to be noted , moreoYer, that when a tenement is grant
ed on lease .for a period exceeding· sixteen years, such g1 ant shall 
be cleemed to be an emphyteutical grant if it is made under con
ditions in accordance with the provision~ governing emphyteuti
cal grants ra.ther than with those relating to contracts of letting 
and hiring. In such cases the. grant is nu~t and void unless it is 
expressed in a public deed. 

The provisions of the law governing the disso!ution, the t a
cit renewal and the right of pre,ference in leases having for theit· 
object rural tenements ·were, up to the year 1941, exclusively 
contained in the Civil C-0e1e. 

In the year 1941, however, the enforcement of the above-
1uentioned provisions of the Civil Code was suspended with re
gard to practically the major and most important part of rrual 
tenements by the coming ·into force of certain Regulations en
acted undet the Emergency Powers (Defence) Act 1939 and 
1940, as applied to Malta by the Emergency Power (Colonia! 
Defence) Orders in Council 1939 and 1940. 

Before atte1npting to sum1narize the contents of the Regn
lations, as subsequently re-enacted in the year 1943, it is conve
nient to begin with an outline of the general provisions relating· 
to the subject-matter under consideration as la1d down in the 
Civil Code. Leases for rural tenements excluded from the opera
tion of the said Regulations continue to be governed by the Civil 
Code which, besides , w i~l automatical1y co1ne int-0 Jorce again 
for all rural tenements as soon as t1-1ese Regulations fapRe : nnle~~ 
in the meantime it is ot11erwise ordained'. 

In dealing with the dissolution of leases of l'Ural tenements 
the Civil Code lays clown that such leases cease "ipso ittre", with
out the necessity for either of the contracting parties to give no
tice to the other, on the expiration of the te1m of the contra~t . 
This rul'e obtains not only when such term is express!y agreed 
upon by the contracting parties, but also when, in the absence 
of such an agreement, it is p1esun1ed by the ~aw itself. On the 
contrary ]eases having urban tenements for their objec't cease 
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"ipso iure" on the expiration of the term only when such tei-m 
is expressly agreed upon by the contracting parties. With regard 
to u1ban tenements, in fact, the necessity for either of the con
tracting parties to give notice to the other to quit at a certain 
specified time before the expiration o!. t.he term is not dispensed 
with whenever the duration of the lease is presumed as provided 
in the law. 

A contract of lease may cease even before its term has 
elapsed jf the lessor has reserved to himse1f the power of dis
solving such ~ease in case of sale or other alienation of the tene
ment given on lease. Unless otherwise agreed upon in the con
tract, however, the alienee who desires to avail himself of the 
power thus reserved in the contract whereby a rural tenement 
was given on !ease is bound to give notice to the lessee ons year 
before. 

The dissolution. of a 1ease may also be demanded before the 
expiration of its term if the lessee uses· the thing }·et for any pur
pose other than tha;t for which it was intended, or in a manner 
which may prejudice the lessor. With specia! reference to rural 
tenenients, the law, lays down moreover, that the lessor may 
demand the dissolution of the lease should the lessee abanaon 
the cultiva.tion thereof or should he fai1 to cultivate them as a 
"bonus pater-Jamili.as'' .. provided the lessor may suffer thereby 
a prejudice in respect of which no security was given him. In a 
Judgment recorded in Volume XXII, part II, page 414 of the 
''Collezione di decisioni delle Corti Superiori dell'Isola di Malta'' 
it was held that the t-enant who takes possession of the water 
existing in a rural tenement and transports it to another place 
causes a prejudice to· the 1and!ord who is thereby entitled to de
mand the dissolution of the contract. Such water, in fact, as 
exists in a· rural tenement is to be used for ·irrigation and what 
is l'eft of it 2fter having selved such purpose is to be sav~d for 
future use. 

A r-enewal of the lease is deemed to have taken place when
ever. on the expiration of the term of lease' the lessee continues 
and jg suffered to continue in the enjoyment of the rural ten~
ment let to him. The· renewal is deemed t-0 have taken p!ace for 
~ucb a period of time as is necessarv for the gathering of the pro-

. duce of one vear ·and on the saine "conditions and with thEl same 
rights and d~ties obtaining under the original' grant. . 
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A renewal of the lease having a 1 ural tenement for its object 
is deemed to have taken place not only at the expiration of the 
term express~ty agreed upon, but also when such term is pre
sumed according to law. In a judgment 0.f the, Court of Appeal 
of Maita, iecorded in ·vol. XXVI part I, page 199 of the above 
nrnntioned "Collezione cli decisioni", it was laid down that the 
same ru~e did not apply to leases having urban tenements as 
their object when the duration of such leases was presumed as 
provided in the law. As the law expressly provides that in such 
cases the contract shalli not ~.ease unless p1~vious notice is g"iven 
by either of the contracting ·parties, should the lessee remain and 
be suffered to remajn in the enjoyment of the tenement, the 
1ease will be deemed to have continued· under the original giant 
without ever having been renewed. 

In respect of a new lease of a rura} tenement, the !aw grants 
a right of p1eference to each of the co-owners of such tenemen't 
on the same conditions offered by others. If there be no claims 
on the part of co-owners the said right of preference is granted 
to the lessee Qf the last preceding lease. 

In order validly to exercise the light of preference, the les
Ree of ·the last preceding tenancy is to accept the conditions of
fered by or agreed upon with others, or else, as the case ma,y be, 
he is to accept the conditions proposed to him by the lessor, even 
though he coulfi prove that the lessor intended to liet out the 
tenement t-0 others on less onerous conditions, provfaed in the 
latter case the conditions proposed· to him by the less<>r are by 
the Court deemed reasonable. 

The law enumerates several cases wherein the right of pre
ference granted to the tenant in the last preceding lease ·is not 
competent. The greater part of these cases dea1 with certain 
specified facts, the verification of which during the last prooed
ing lease renders the lessee in such tenancy not meritorious of 
the right of preference. The remaining two cases are the follbw
ing : {i) if the lease is granted .for not less than one year to a 
pers-On re~ated to the lessor by consanguinity or affinity up to the 
degree of cousin inclusively, and (ii) if the lessor declares on oath 
that he does not intend to let out the rural t·enement before the 
lapse of one year, or that he does not intend to let it out, with
in the said time, on oonditions less onerous than those refusea 
by the lessee. 
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Having thus outlined the provisions contained in the Civil 
Uode with regard to the dissolution and tacit renewal of the 
right of preference in leases of rural tenements, we shall now 
deal briefly with the above-mentioned Regulations which were 
first enacted in 19-!1 and· subsequent~y repealed and re-enacted 
in 1943 under the Emergency Powers (Defence) Acts 1939 and 
1940, as applied to Mai'ta by the Emergency Powers (Colonial 
Defence) Orders in Council 1939 and 1940. 

rl'hese Regulations lay down the ·conditions under which, 
notwithstanding anything to the contrary contained in the Civil 
Code, the sitting tenant of certain rural tenements, hereinafter 
specified, is empowered t-0 resist an undue increase of rent or a 
change of conditions of the lease or an order of eviction from 
t:>uch tenements. 

The rural tenements with which the said Regulations are 
concerned are those consisting· mainly of a1able land which are 
habitua!ly given or taken on lease for the growing oi. crops and 
cognate agricu1TI1ral purposes, and include fa1m-houses and out
buildings which are let as an integral part of the rural tene
ments themselves. We shall refer to such i·ural tenements as 
' 'fields'' this being also the term by which they are denoted in 
the Regulations. Leaises of grazing grounds, orchards, vine
yards, holdings ~ain~y u&ed for the growing of trees and vines 
and · such other rural tenements as do not come under the defi
nition of a "field", are not provided for under these Regullat.ions 
but under the Civii Code. · 

The right to resist an undue increase of rent, a change of 
conditions or an 01·der of eviction is granted to the person (here
inafter referred to as the tenant), to whom a field is leased by 
the person (hereinafter called the landlord) who is entitled t~ 
l eceive in ownership the rent- o.f that field, or: if there be more 
than one -co <>wner, by the person who habitually recei:ves a speci
fied portion of t-he 1·ent. In case of more than O:tie tenant, on!y 
those tenants to whom the field is leased jointily and specifically 
are entitled to exercise the right.s under consideration. 

The benefits deriving under the saicl Regulations are grant
ed not only to those tenants who work the fields themselves 
but also t-0 those tenants who sublet the fields_, in whole or in 
part, to others with the consent of the landlord. For the purpose 
of these Regulatio~s, the lease of a field previous~y held by the 
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sitting tenant's lineal ascendant or descendant, by his widow or 
widower, or by his son-in-iaw or widow daughter-in-law, while 
not married, is deemed to have been held by the sitting tenant 
himself. ' 

The said Regulations deai exclusive1y with contracts of let
t ing and hi1ing for an agreed totai period not exceeding sixteen 
years for a rent in n1oney or other consideration payable yearly 

. in one or more instalments and with tacit ienewal of such con
tracts. It is expressly laid down, however, that long leases (em
phyteusis) and leases under the Metayer System a.re not pro
vided for under the Regulations . 

The landlord who desires to jncrease. the rent or change the 
conditions of the lease or obtain an order of eviction is to give 
the tenant at least three months' previous uotice by means of an 
official lietter, whereupon, if the sitting tenant considers that the 
change o.f rent or conditions or the order of eviction constitute 
an undue hardship on himself, he n1ay, not later. than one month 
before the proposed change or order would come into effect, sub
mit an application for the disal~owance or modification thereof 
to a Bo~ud, called the Agricultura~ Leases Control Board, consti
tuted under the Regulations in question . 

. 'rhe tenant's opposition to an increase of rent and, or alter
natively, to a proposed change of condition will be upheld by 
the said Board if, by compa,rison with rents and conditions of 
tenancy, prevailing in comparable fields in the same parish, such 
increase or change would not appear to be equitable. For this 
purpose, the Board wii11 have regard p t incipally to the average 
quality and depth of the soil, the nature of the sub-soil, the di
rection in which sloping la.nd .is facing, the accessibility of the 
field and its distance from the c~osest village: 

The Board, moreover, will uphold the tenant's oppasition, 
even though the increase of rent and change of conditions appear 
to be justifiable, ~f this is due to improvements of a permanent 
character effected in the fie~'d elut ing the preceeding eight years 
by the ~enant himself or by a member of his fa1nily without 
there having been any undertaking or con1puision to effect such 
improvements. 

With rega1d to the tenant's oppbsition to eviction, the 
Board's decision is not governed by hard and fast rules, for a.I
though several cases are enumerated · ·vi.rhe1ein the Board jg not 
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to allow the tenant's app~ication, the Regulations also lay down 
that the tenant's opposition fr not to be upheld when there are 
good reasons for resistjng it. N aturali~-, however, for the pur
pose of. deciding which are good reasons, the cases under which 
the Regulations expressly 5et aside the tenant's application are 
of invaluable assistance. 

These cases deal with cedain act.ions or omissions on the 
part of the tenant such as Jo not \varrant the conferment upon 
him of the privileges obtaining under the Regulatfons. Apart 
from considerations conce1ning the behaviour of tenants, the . 
Regulations consider a good rea.son for not a~lowing the tenant's 
application the land!iord's proo£ that he requfres the field to be 
used for agricultural purposes by himself personally or by any 
member of his f a1nily personally for n period of not less than 
four consecutive years. 

The fo~lowjng are actions and ornissious- on the part of the 
tenant upon the proof of which the tenant's opposition may not 
be upheld: 

1. If he subtets the field ":'ithout the consent of the land
lord to any person other than a co-tenant thereof or a. member 
of his family. 

2. If, during the last two years of the tenancy, he allows 
the field to lie fallow for at lea.st twe~ve c<:mse-0utive calendar 
months; 

3 ... If, dttring- the same period, he fails to repair such walls 
of the field as it was his undertaki11g to repair, or cleliberatel~
damages carrob, fig or other fl uit trees in the field by excessive 
cutting back on through habitually allowing goats to graze there
upon, or habitually disrega1ds other conditions of the lease; 

4. If, during the same period, on at least two occasions he 
de~ays in paying the rent or an instalment of the rent due for 
inore than one month after. payment. · ha$ been dernanded by the 
landlord. 

The occupation, however, on pa,yment of compensation by 
or on behalf of the ~Pighting Forces of a part of a field is not a 
good reason for resisting the tenant's opposition under the first 
two cases above-mentioned. 

(c) Remission or abatenie1it of rertt in case of loss of ·craps. 
The penefit of the. remission or abatement of rent derives 

Hs existence frorr1 the commutative natut·e of the contract- of let-
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ting and hiring. Rent is paid by the tenant in consideration of 
the enjoyment of the thing which the lessor binds himself to 
grant him. In applying this principle to leases of rural tene~ 
ments yie~ding fluits, the law entitles the lessee to demand the 
remission or, as the case may be, an abatement of the rent 
whenever, by a fort11itous event, the whole crop of one year is 
lost or at least s0 inuch of it is ~bst that the value o.f the seeds 
and the expense of gathering in such fruits is not equivalent to 
one half of the rent agreed upon. In the forn1er case the lessee 
is entitled to demand the remission of the whole rent and in the 
latter an abatement of the rent corresponding to ·the ·difference 
between the va~ue of the remaining fruits and the amount of 
rent ag1eed upon. 

If the time o.f the lease does not exceed one year, the lessee 
shaJ.11 be entitled to a remission or to an abatement of the rent, 
as.the case may be, in the event of the happening, during such 
year, of the circumstances abOve-mentioned. 

If, on the other hand, the lease is made for more than one 
year and the total or partial loss of the crop of the year is suf-

. (e,r~d :4UKing the last year of tenancy, t'~1e remission or abate
ment of rent is allowed only if, on striking a balan~e betvy.:een 
any . ~xcess and deficiency of the previous years, there remains 
nq p1ofit s.ufficient to reduce the ~oss sustaiµ~d in that year to 
less than one half o.f the rent. If, however, the total or partial 
~oss does not occur during the last year of tenancy, the balance 
above-mentioned is struck only in respect of the previous years. 
If no remission or abatement is found to be due, the lessee may 
not: rene.w the demand in i espect of the same year on account of 
loss s:astained in the following years but if, on striking· the said 
balance, the loss is found to be greater than one· ha~f of the rent, 
the issue of the remission or abatement qf rent is definitely set
tled only at the expiiation of the lease, when another balance 
is struck of any excess and deficiency in i·espect of the crops 
gathered durjng the whole term of the lease. Before the expira
tiqn of the lease it is lawful for the Cou1 t .only provisionaEy to 
ex em pt the lessee from the payment of the rent. in · proportion 
t.o the loss sustained. In this case, however, if, during the con
tinuance of the lease, the lessor g-rants to the lessee the 1emis
sion or ~batement of the rent of one year in consideration o.f 
t?e loss sustained in that year, he is not entitled to demand the 
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payment of the amount remitted if no remission or abatement 
of rent is found to be clue at the expiration of the i·ease, unless 
he sha~l have reserved to hin1self such right in granting the 
remission or abatement. . 

The remission or abatement of rent may no longer be 
claimed: 

.1. If the lessee fails during the time of the ripening w the 
fruits and before the gathering thereof, to demand, by writ of 
summons, that the loss be ascertained ; 

2. If the lessee pays the rent without reserving to himself 
the right to reoover it in the event of any loss , unless such rent 
has been paid in advance; 

3. If the loss of the fruits occurs after -they have heen se
parate~ from the soil, provided the lease is not made under the 
Metayer System; 

4. If the cause of the !oss existed and was known at the 
time the lease was oon tracted ; 

5. If the lessee, by an express convenant, undertakes to 
bear any loss caused by fortuitous events. Such covenant applies 
only t-o ordinary fortuitous events, such as haH or the excessive 
abundance or scarcity of rain, and does not apply to extraordin
ary fortuitous events, wh~ther foreseen or unforseen. 

(d) Improvements by tenants. 
There ·are no express provisfons fQr agricultural improve

ments carried out by tenants of rural tenements and the general 
terms o.f Section 1653 allow of its being applied also to such 
~eases and to the crops and plantations existing at the termina
tion of the .lease. The distinction is made between improvements 
made without the consent of the landlord and tho!3e made with 
his consent. In the latter case the landlord will have to pay for 
the improvements unless he has safeguarded himself by a sti
pulation to the oon~rary; in the former case the lessee may re
move them restoring the thing to the condition in whi<?h it was 
before they were made: provided as regards improvements· ex
isting at the termination of the lease that he can obtain some 
profit by taking them away and provided: the lessor does not 
elect to keep them and pay to the lessee a sum equal to the pro
fit; in case of trees and vines this means practically that the 
lancforcl pays for their value as fire-wood. 
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With 1 egard to crops and application of manure or other 
improvements of the soil e.g., by recent digging, trenching, fill
ing and ploughing it is the custom that the -accounts take place 
and are settled between the former tenant and the new tenant, 
the landlord thus keeping himse!f free .from any disbursen1ents; 
in the case of market-gar<len produce to the cultivation of which 
the better class soils are devoted in Malta as a rule the foriner 
tenant is allowed to retain possession of the field after the ter-
1nination of the lease until he has disposed of the produce. The 
question of i1npr0Ye111ents is engaging the Government's atten
tion and legislation intended to afford security of tenure and a. 
right of compensation jn respect of improvements has been ac
tively studied and wou~d probably have been enacted had it not 
been for the Constitutional Crisis and the imminence of the 
grant o!. Sellf-Government. In the ineantime the En1ergency Re
gulations already referred to do not allow improvements volun
tarily effected by the tenant to be taken int-0 account for the 
purpose of supporting the landlord':; clemand to the 1 ent. 

(e) Obligations of t1he tenant. 
Obligations of t·he tenant consist in (a.) payment of rent; 

(b) the cultivation of the holding according to the ru1eA of good 
husbandry; ( c) the carrying out of repairs. 

(a) \Vith rega1 d to the payment of rents H is the custon1 
that payment is made yearly on August 15th, in a1Tears; ver~~ 
often the rent is divided into two instalments payable in either 
on August 15th and on December 25th or on Easter and on No
vember 11th (St. Martin's Feast). When pay1nents are made on 
any other date but August 15th that is ·due to an extension of 
the time for payment allowed or agreed to by the landl01d bO 

that e.g., the East.er payn1ent is a postponed payment of the 
rent due for the ye~r endin~· August 15th ~.a.st (v. judgment's re
ported in the Malta, Judicial Reports Vol. XXI, p. 2, p. 331 
and Vol. XXII, p. I, p. 64). In this connection it is interesting 
iio recall the provisions of the law of sale concerning the fruits of 
the thing sold. The principle laid down by Section 1444 is that 
from the day of the sale all fruits shall belong to ·the buyet , 
fruits which are uncut and unplucked at the time of the sale 
shall belong to the buy~r although they had been sown by the 
seller (Sect. 1445). The rent of rural tenements which had not 
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fallen dtte at the time of the sale sha.11 a~so belong to the buyer 
(Section 1446). There has been much uncertainty and litigation 
as to the meaning of the expression "Not fallen due". A judg
ment of the Civil Court of the primary instance held that in case 
that the rent o! the rural tenement was by ag1eement payable 
in advance the buyer was entitled to it if the sale had taken 
place before the expiring· of the period for which the rent was 
paid; and that if acco1ding to the usages above referred to the 
payment of rent due for the year ending the 15th August were 
postponed to November 11th, Christmas and Easter, supposing 
the salle to have taken place between August 15th and any of the 
said dates it would be owing to the seller. 

This Judgment was reversed by the Court of Appea! (Vol. 
XXIV of the Judicial Reports, p. 641) which ruled that if by 
agreement the rent is payable in advance the selller will be en
titled to it if payment had already become due after the sale. 

(b) That the cu'ltivation of the holding be carried out oo
c01·ding to the rules of good husbandry is a tacit condition; it is 
some.times expressly stipulated and accompanied by the sanction 
of the termination of the !ease before the expiring of the period 
agreed ·upon, at the demand of the landlord. 

(c) The repairs generally envisaged are those of the rubble 
boundary walls w heh also serve the purpose of holding the soil 
in case of fields on different levels. These walls may be bui~t of 
loose st-0nes and they must be twelve feet high in the c1se of 
party wal~s between two courtyards or between two gardens in 
which there are chiefly oranges or lemon trees; eight feet high 
if between two gardens in which there are chiefly trees other than 
those mentioned above and five feet high if between two fields 
(Section 445) ; the custom is that if the portion o-f the wall (whe
ther party wall or not) to be rebui!t does not. exceed the length 
of one cane the expense is to be borne by the tenant; if it exceeds 
it is to be borne by the landford. 

(C) M etayage. 
Contracts O.f leases under the Metayer System, whereby the 

lessee binds himself to cultivate land under a covenant of sharing 
the produce with the lfessor, have in common with contracts of 
partnership the sharing ~f the profits, .the element of trust com
monly known as the "affecti.o societ:atis''. Whereas, however, 
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a contract of partnership, is based on the ti ust which all parties 
are supposed to have in one another, in a contract of lease under 
the Metayer System, the e~ement of trust is only p1esumed on 
the part of the lessor in favour of the lessee, the latter being the 
only, person responsible for the good administration Qf the rural 
tenement and for the gathering of the fruits which such tene
ment is capable of yielding. 

The provisions of the l!aw are in line with the foregoing 
considerations : 

1. ~.\.ccording to Section 1675 of the Civil Code the lessor 
is to bear a pToportionate part of the loss of the fruits, even jf 

·such loss occurs after the f1 nits have been separated from the 
soil, provided the !essee is not in de.fault for delay in delivering 
to thE>- lessor the latter's share of the profits. 

2: Section .1705 of the said Code intioduces an exception 
to the general rule contained in Section 1703 by laying- down that 
the lessee of a rura1 tene1nent let to him under the l\Ietayer 
System cannot sub-let such tenement unless such power is ex
pressly granted to hin1 by the lessor. 

3. Section 1678 of the said Code introduces an exception to 
anoi·her general principle by !aying down that the lease of a rn
ra l tenement entered into under the Metayer System is dissolv
ed by the death of the lessee. 

As was pointed out in a judgment recorded in the ''C-011e
zione'' 11.bove mentioned in Volume XXIV, })art I. page 602, our 
law has put an end to the controversy as to whether a contract 
of this kind should be dassified with contracts of letting and 
hiring or else with contracts of partnership, by means of the 
above-quoted Section of the Civil' Code, wherein the contract in 

- question i~ ca11ed "a lease". 

IV-Servitudes. 
As Maltese law (Sections 437-525) closely follows the 

French Civil Code, it is our intention to inention only those 
provisjons, peculiar to our land laws, concerning (A) The dis
tances from the boundary to be observed in planting trees, (B) 
The servitudes of Right of way and of Water.course an·d analo
gous matters, (0) .Acquisition of Easements by Prescriptions. 

(A) Distances. 
It is not Iawfu~ for any person to plant in his own tenement 

tall sfemrned trees at a distance of less than 8 feet or other trees 
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at a distance of less than four feet from the boundary between 
hir-3 tenement and that of his neighbour; Yines, shrubs and hedges 
and all other dwarfed trees not exceeding the height of seven 
feet. rnay be pl-anted at a distance oJ not less than one foot nnd 
a half from the said boundary. Notwithstanding the observance 
of the said distances, howeYer: the neighbour may if the trees 
are causing hirr1 damage de1naud t.lrnt they be uprooted at the 
expense of the owner: in which case the Court may a.How the 
owner the option either to uproot the trees or to cause ditches or 
other works to be made at his expense sufficient to prevent all 
da1nages. 

A person over whot;e tenement the branches of the neigh
bouT' s trees extend may eon1pel hi111 to cut such branches and 
n1ay gather the fruits hanging from them. 

Moreover if the roots extend jnto his tenement, he may cut 
then1 off himse~f (475). 

(B) Right uj way and -wat~-r-cuurs~. 
'I'he two more important :-:;erY.itude.s fot agricultural purpo

t>e8 are t.hose of right of ·way and of water-Gourse, which may be 
either necessary or voluntary (created by the ac~ of man). There 
is a legal servitude of the right of way in two cases : (a) for the 
rutpose of repairing a wall or other work c.ommon between two 
neighbotu-s (Section 483) and (b) for the purpose of giving a.i1 

enclave tenement an outi'e.t to the public roacl (Sec. 484). The 
legal servitude of water-course is attributed to a tenement which 
cannot receive water from fountains or other deposits of public 
water except through neighbouring rural tenements belonging to 
other persons. These servitudes may be claimed and enforced by the 
owner of the tenement but so .far as the matter is one of posses
sion the actio spolii may be exeicisecl by the tenant and against 
the neighbouring tenant (Sections 571 a,nd 572). lVIoreover liti
gation concerning right of \vay and water-course or the right 
of drawing water from cisterns is not uncommon between farm
ers of separate portions of a tenement or of separate tenements 
belonging to . one owner; in which case though there can be no 
servitude yet rights of a pe1 sonal nature come into being on the 
strength of an agreement of the tenants between themselves or 
by reason of the conditions imposed by the common landlord 
and in case of difference of opinion it ]s necessary to determine 
on very uncertain evidence the manner in which these rights are. 
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to be exercised according to the kind of cultivation and to the 
season o.f the year. In questions of possession the rights and ob
ligations of the dominant and servient tenements are determined 
by the mode of enjoyment during the. preceding year or when 
the easements are exercised at intervals of more than one year, 
by the last user thereof (Section 574). Another matter which 
has a tendency to become the· source of contention is that con
cerning the flow of water which is gove1ned by Section 440 in 
the sense that tenement;; at a lower level are subject in regard to 
tenements at a higher level to receive such wa.ters and materials 
as flow or faH naturally therefrom withou~ the agency of man; 
this section expressly forbids the owner of the lower tenement 
to do anything which may prevent such fall or flow and the 
owner of the higher tenement from doing ·anything to aggra
vate the servitude; but the prohibtion Q.f the law is oft-en disre
garded! and contentions arise between the tenants with the 
owners, intervention. Another important provision (Section 442) 
grants the right to the owner of the higher tenement 1io lead the 
water running through the pub!ic road inro his own tenement 
in preference to the owner of the lower tenement; when how
ever one of the owners requires the water for the use of man or 
for watering animals or for watering trees which are ordinarily 
watered, preference wiH not depend on the situation (higher or 
lower) of the tenement but on the purpose for which the water 
is wanted· (Section 443). 

(C) , Acquisition of Ea,seHients by prescription . 
. Servitudes created by the act of man are distingµished into 

continuous and non-continuous, and apparent and non~appar
ent . Those which are continuous and -apparent may be acquired by 
virtue ~f a title, by prescription and by the disposition of the 
owner (Section 494); continuous non-apparent servitudes and 
disoontinuous servitudes whether apparent or not can only be 
created by title( Section 505). Our legislator (lYianuscript of Sir 
Adriano Dingli who was the author of Ord. VII of 1868) has 
taken care to add (in order, as he states, to avoid a serious diffi
culty of interpretation to which the French Code gave rise), 
that they cannot be established by prescription or by the dispo
sition of the owner (Sec. 506, I). The second paragraph of this 
Section -contains a peculiar provision which has been the object 
of mticl+ discussion and of judicia! pronouncements. It runs as 
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follows : ''N everthele&s, the· easement of right of way £01 the 
use of a tenement may be a:cquired by prescription of 30 years, 
if such tenement has no other outlet to the pubiic road; and any 
other easement which on the eleYenth qf Feb1 ua.ry, 1870, was 
already acquired under previous law ··, may not. be impeached". 
Dr. J .J. ~remona in an artic:le published in the local quarter~y 
Heview "Scientia' · (January-March 1944, Vol. XL), on the ac
quisition of easements by presc.r.iption expresses the opinion that 
this p1ovision was borrowed from the Sicilian Code which laid 
down (Art. 694) : "Nevertheless right of way for the service of 
certain specified tenements inay also be acquired by thirty years 
possession, p1ovic1ed such way be not regarded abusive and it 
wili be considered abusive if there be ~ome other way sufficient 
for the service of the same tenement.s''. After some uncerjiain
ty it has now become a settled point that the effect of the provi
sion contained in the last parag1aph of Section 506 is t.liat the 
right of way established by pres~riptiOn in favour of a tenement 
·.vhich was enclave, cannot be revoked under the provision of 
Section 486 in case that the right c:U way ceases to be necessa1y 
in co~sequence of the opening of a new ruad or to the incorpor
ation of a, tenement with another tenement contiguous to the Pub
lic Road (Judgment of His i\fajesty's Court of Appeal in re Sam
mut "utrimque", October 18th, 1921, and in re Sant v. Cassar, 
May 11th, 1934). The principa!. argument in favour of this inter
pretatiop is that otherwise Section 505 could not have any effect 
whatsoever once that the right of any se1 vitude established by 
law in. favour of an enclave tenement need not be attributed to 
such tenement over again by prescription. It may be that this 
argument is not entirely sound because ai;iother e~ect might be 
that of preventing the change of t.he position and mode of the 
easement after continuous use during thirty years (v. Art. 685 
of the French Civil: Code). The ruling Qf an earlier judgment of 
the Court of Appeal (in re Randon vs. Pace, 16th June, 1893. 
Judicial Reports Vo). XIII, 288 and 514) was to the effect that 
if the reason for the estab~ishment of the easement of right cf 
way had been the necessity thereof, on the cessation of such ne
cessity the se1 vitude should also cease if such was the probable 
intention of the parties at t.he beginning. This judgment quoted 
that of the Court of Appeal of Venice 6th April, 1876 report
er! in Giur. Italiana ·vol. 28, p. I, Sez. 2851, PACIFIC! l\fAz;z;oNI, 
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'l'rattato delle Servit·u Prediali, 787; PARDESSA's Servitu Pre
d-iali, No. 266. rrhe last part of the 2nd paragraph o.f Section 506 
refers to the acquisition of Easements in virtue of illlmemo1ial 
prescription wich was abollished by Ord. III of .1863. The requi
sites for such presc1iption according to a judgment given by the 
]

1 irst Hall of the Civil Court in re Cassar Desain vs·. Piscopo 
Macedonia January 9th, 1877 are that the witnesses must have 
been already bo1n in 1823; that they give evidence de visit for a 
period of forty years and also evidence de <LUditu a rnajoribus 
quod 1najo1·es 1ta v-iderint. et nikil in cont.rariu,rn a'tidfoerint et dE; 
111.iblica voce et fanw, according to the gloss to Chapter I de Pre
script. No. 6to. Decretaliurn expounded in judgment No. 56, 7th 
Part of ·the Rota Rorriana a1nong the Recentiores. Evidently 
such conditions cannot concur any longer and th'e possibility of 
proving the acquisition of an Easement by prescription ab im
memorabili may be excluded. 

V-Hiring of farm .hands, ''communio inter fratres'' 
· and -hiring of animals. 
The farms being as a rule <4f a sma]l s!ze are i un by the 

farmer and his fami~y, and outside labour is resorted to 'only 
occasiorially during spring-time when farming operations are ex
ceptionally busy. Farm hands are engaged by the ·day and for 
short periods: their timetable is from sunrise to sunset. 
rrhe Maltese . farm was at one time a self-supporting unit 
and even up to our own time the custom is that during the life
time of the pa1ents and sometimes even after their death, what:
ever the age of the children or grand-children, aD the profits and 
aU the investments are regarded as being the sole owne1ship of 
t~~ hea~ of the .fami~y. This custom is hard to die even th(;>ugh 
it has received a setback as a oonsequence of the levying of suc
cession duties. After the parents' death a cornmttnio inter fratres 
sets in characterized by the pooling of all profits, absence of any 
accounts, payment from the oommon fund of all expense~ for 
the, upkeep~£ the fa1m ~nd of the .family and for the needs 0£ all 
and .single who however do not draw ariy wa.ges; under these con
ditions marriage is not encouraged, and if it · does take place, 
those of the partners who mar1y, as a rule are obliged to leave 
the partnership and sometimes, pro bono pacis, to surrender 
their share of the leased fie~ds. The requisite of a public deed 
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which is requ"ired for the validity of such general padnerships 
(Section 1743) is ignored. by the farmers without any evil con
sequence since the U0u1 ts in any case take into account the faet 
that a common ownership exists a.nd allow the liquidation and 
parti~i<n1 thereof. . 

. Most farniers own tl1e aniruals they re(1uire for .farm wot k, 
and Lra.nsport. Leases of cattle are . not common a.ncl in the Mal
tese Civil Code the chu.pte1 ' 'Of Leases of Cattle'' of the French 
Civil Code (Art. 1800-1801) has been left out; similar ~eases 
ina.y however be agreed upon autl the usual clauseg are that the 
tenant pays the hire anLl is' responsible for the maintenance of . 
the cattle 'tor any' injury owing to his .fault (V. Judicial .Rq,
p·o·l·~s, -Vol. II~, p. 892). · · 

Vl_.;Sale of produce. 
· The sale is effected through brokers who sell the produce 

to the gi:een-grocers on· a co1nmission basis. Regulations gove1n
ing· the sale of agricu~tural produce by pdkaU (middlemen) were 
issued on' ·the 20tb Ap+il, 1945. The pltkali cannot sell agricultu
ral" .produce otherwise than by auctions and bids must be rriade 

. viva voc.e; "no longer than one hour after the final bid the broker 
is to issue a voucher attesting the weight or Lluantity oi the lot 
soid by a~cepta.nce of thut bid ancl the gross price at which the 
sale of that lot. wa·s effected both to the vendor of the lot and to 
the· purchaser. The transactions inns{· also be entered on a book 
showing the quantiti and nature of t.lie produce received by the 
pitkali from each farn1e1 , when :.tncl to whom the produce was 
sold and the price real.ized at the s~1le. While pitkali have thus 
been brought u1ider contr.ol, Cooperative Agricultu1al Marketing 
Socjeties ·have come into ·existen('.e and the first co0perative lavv· 
was ena-ctec1 -on July 8th, 1946;. to provide for the Constitution 
and Regulation of Cooperative Societies ( Ordinan(:e XXXTV 
of 1946). 


