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EDITORIAL 
'r.HE VICE-CHANCELLOR AND RECTOR :M.AGNIFIOUS 

THE main £eature of the · Gradua.tfon Ceremony held on 4th 
October, was the installatjon of Prof. J. Manche, B.Sc., M.D .. , 

as Vice-Chance~lor and Rector Magnificus of the Royal Univer
sity. The event was marked by a la.rge attendance of oICi and 
new students who enthusiastically applauded the appointment 
of the new R~<:tor l\.!agnificus, which was read by the Se~retary 
of the Royail University. On taking his chair on the dais, the 
Rect-0r Magnificus delivered an a-ddress expressing his deep sense 
of the onerous duties ahead of him and his wish that under his 
guidance the University will bring forth men of character, con
scious of the efforts: that society de1nands of them. We feel that 
the noble words of the Rect-Or Magnificus are a kindly light which 
will lead us on through the University with success and indeed 
even in our future careers. The address had a deeper signi
ficance especially for us members of the Law Society who are 
not acquainted with the genial ways of Professor Manche in 
the lecture-room ; it was an introduction ·which made us aware 
that we had gained a friend. The ceremony over, students and 
members of the Academic Body proceeded to the University 
where the Rector Magnificus was met by a large gather
ing of his new sons a.nd daughters and amid loud cheers he· was 
carried shoulder high to his 9ffice. We avail ourselves of this 
opportunity to assure the Rect-0r Magnificus that' the Univer
sity Student~ ' Law Society will earnestly endeavour to help him 
achieve his high hopes and aspirations and we offer our sincerest 
<!ongra tulation s. 

A WELCOME TO NEW STUDENTS 
We extend a wora of welcome to the new students who 

intend taking up the study of law. Earnestness and assiduity 
Rre the keynotes of success in law and the basis upon which the 
legal prestige of a country is based. ' 'r_rhe advancement of legal 
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studies in a <::ountry'', says Lord Wright, ''must depend, not 
on machinery . or as I have heard it called 'educational plant', 
but on the quality of the men who make that advancement the 
object of their life-work and of their ambition". Elsewhere 
Lord Wright urg~es the law student t<> use his University days to 
master the subject becoming thoroughly conversant with the 
settled and estab1ishec1 rules. ''The rrtethocl of applying these 
ruleR in practice you will learn by stu:clying the selected cases 
put before you by your teachers, and also by the moots which 
ha.ve become so valuable a part of the lawyer's training". We 
wish the new students to become acquainted with the Law Society 
which in its turn will as usual afford them in due course with 
every opportunity of taking part in moots and aebafies as well 
as of rea.ding their papers or publishing their articles in this 
journal. For the study of law, as Lord Wdaht adds·. does not 
consist in mere accumulations of learning which are little more 
than a dead weight but in acquiring the legal aptitu"de, the habit 
-0f mind which makes one instinctively know what is the legal 
way of approaching the problem, of selecting the relevan~ facts, 
of ~ppreciating- the- true lines of inquiry, an·d -of knowing in what 
part of one's library one is to turn · for the gu~dance of authority. 
The intricacies of the law ha.ve indeed taxed the best brains the. 
world has produced, but the earnest worker must not oe 'daunted. 
He must ra-ther remember the words of Ju(lge Donovan that 
the study of law to a beginner is like entering a 'dark tunnel -
the start i$ always the darkest. Gra·dnally light oreaks in, an a 
~0011 it seems like ·aaylig-ht. 

THE NEW STATU~E 
The Reetor Magnificus ha~. we rea.Jise .. the hard task of 

nutting· int-0 nractice the new Statute of the Royal University. 
Thoug-h this Statute embodies various and far-reaching improve
ments we cannot fail t-0 suomit that the solution given to some 
questions is f~r from what in our opinion would constitute the 
<'Orrect one. It is with no peevish spirit that we point out cer
f:ain undesireable provisions but. on the contrary, With full faith 
tnat our suggestions will not fall on barren groun·d. Of course 
fhe firRf provision We nn:a fault with JS that a, stu'aent after 
1·preiving a thorough training- in law extending over a perioa of 
five yea.rR anrl having ann1ial examinations qualifies merely for 
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i:.I. uachelorship, whereas previo.usly the same curriculum of 
;:;ludies led to a doctorate. This is a provision which is not 
\v11rrantecl either Ly c:ommon sense or authority. ~rhe degree pf 
Bachelor o.f Laws does nowhere inc~ude a comprehensive and 
cletailed study of the various branches of law. It is generally 
obtained after sitting for two examinations in certain branches 
of the law only which the student is, up to a certain extent_, at 
liberty to choose. The whole course normally extends O".er three 
yea·rs. From a cornparison o.f the two systems the pre1udice 
which t.lie ne-w a.rrangements entail is blatant. But it does not 
::;top there. The c.liscrimi.natiou between the Course of Law and 
the Course of ¥ec1icine adds insult to injury. Without effecting 
any subst.antial changes in the curricula of the two courses the 
same period of study jn the one leads simply to a baccalaureate 
whereas in the other to a doctorate. Though we feel that the 
systew for granting a do.ctorate under the old statute could have 
been improved upon no altera.tions should have been attempted 
if a discrimination between the courses would ha:ve to be made. 

We turn now to another issue. The new Statute prQvides 
that graduates of the University may be admitted to the degree 
of Doctor of .Laws not less than five years after having qualified 
for the degree of Bachelor o.f Laws. ~his means that at least 
five years must elapse before a thesis can be submitted to obtain 
a doctorate . We note that this restriction is not in line with 
what foreign Universities require which, we submit, take the more 
c·brrec:t view of the matter. ] 1or writing a thesis, ra.ther than 
practical experience in the Law Courts, one requires a thorough 
grounding in law which a University curriculum should amply 
offer. We 1nust here add that without research work one can
not delve deeply into the subject of one's thesis and so tackle the 
problem by reaching at the roots of things. As the Rev. Professor 
P .P. Say don said in the address which he delivered during the 
I.foundation Day Celebrations, 1947, "Reseatch is an easy word 
to say and ·write on paper, but not SQ easy to translate into 
ad ion..... . 11oreover, resear<:h demands a constant use of fully 
equipped libraries anc.1 up-t-0-date laboratories. All that means 
inoney ancl n1oney in large amounts which cannot possibly be 
obtained from the students' fees. Without adequate financial 
help no. research is possible, and without research a University 
has no reason t-0 exist". We submit that a complete and up-
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to-date edition of the Law Reports is an essential clement for 
such research. But, as we have a~ready pointed out in previous 
jssue~ of the Law Journal, the student of law has not at his dis
posal a complete copy of the Law Reports, and the last reported 
judgements date to the year 1935 ·which is anything but up-t;o
<late. 

Lectures in 1\ifaltese Legal 'I1erminology seem to acquire 
greater importance -vvith the passage of time. We fail t-0 realise 
any prac.tical value in extending these .lectures for a whole period 
of four years, and then strangely enough we con.1e to the sanction 
that there shall not be any examination for those students who 
have attended regu:arly the lectures on the subject. The other 
students will have to sit for an examination. It is beyond us 
to gauge for what reasons such a measure of a mixed nature has 
been taken when the Statute offers various disciplinary actions. 

Fjnally we would like to suggest an amendment to the pro
visions regarding the selection of subjects for the Matriculation 
examination. As things stand a candidate can obtain his Mat
riculation Certificate without sitting for the Latin and Italian 
examin·ations. The Statute however provides that candidates 
who do not select Latin as one of their subjects in the Mat
riculation examination or equivalent examination shall at the 
same session or at any other session take Latin as an additional 
subject before taking up the studies leading to admission in th~ 
Coure of ~aws and certain other Courses. rrhis is quite justi
fied, but it is not complete, because a similar provision requir
ing prospective law-students t-0 sit for the Italian examination . 
ii:; essential. Local documents relating to legal and judicial mat
ters hav~ up to re.2ent times been drawn up or published mainly, 
if not. exclusively, in Italian. It is true that recent reforms have 
up to a certain extent altered the position. We think however, and 
it cannot be gainsaid, that a good knowledge of Italian is essential 
for the study of law both in order to consult local authorities, pre
eminently the Law Reports, as well as in referring to continental 
allthoritjes, whether judgements or text-books, which form the 
basis ·_of the greater part of our law and which continually pro
vide the means for solving intricate problems. We are aware 
on the other band, that recent amendments have, contrary to 
what was previously the case, given candidates int~nding to 
join a Course of Law the option to choose Italian as one of their 
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subjeds. This is however, far from sufficient, and we trust 
that as our sugge~tion contained in The Law Journal, Vol. I, 
Nu. 3, has up to a certain extent been acted upon our present 
views on the matter will be given due consideration. 

A PROPOSED AMENDMENT OF ~HE CRIMINAL CODE 

A Bill p-urporting to aniend s. 382 of the Criminal Code 
and to extend the competeuce of the Court of Judicia,J Police 
has been read a first time in the Legislative Assembly. In 
spite of the criticisms which lately have been levelled against 
this Bill we think that it would constitute a beneficial innovation 
in our Criminal Law. In the first case it aims at extending 
the jurisdiction of the Court of J uclicial Police in that crimes 
liable to imprisonment or hard labour for a term up to twelve 
months ~n be tried by the said Court, whereas previously only 
those crimes punishable with three months imprisonment or 
hard labour could he so tried. But the provision which ha.s 
caused some concern is that the Attorney General m~y, if he 

. thin.ks it expedient so to. uo, send subject to the consent of the 
accused, any person charged with an offence punishable with 
imprisonment or haird labour for a term exceedi:pg twe~ ve months 
but not exceeding three years, t-0 be tried and dealt with by 
the said Court : provided that if the accused pleads guilty to 
or is found guilty of the offence charged, such Court may not , 
saving any lower minimum prescribed by law and :without pre
judice to the application of sections 23 and 23a, sentence him 
to any punishment exeeeding its ordinary jurisdiction. It is not 
quite true to say tha.t this is an innovation because as the lavv
stands the Attorney General may send for trial by the Police 
Court any person charged with a crime punisha6Ie with im
prisonment or hard labour for a term which does not exceed 
six months although it exceeds three inonths , which is the limit 
of the normal jurisd~ction of the Po~ice Court, if there is no 
objectiou on the part of such person . So that the Bill does not 
propose to introduce a ineasure \Vhich is totally unknown to 
our Criminal Law, but it aims ~t extending the competence of 
Police Courts on well-defined lines and with a greater degree 
of certainty than: the present laws afford. Thus whereas s. 382 
(3a) merely sa.ys that the Attorney General may sena for , trial 
bef9i·e the Poliee. Courts a.ny per~on charged with a crime pun-
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ishable .with imprisonment or hard labour f~r a term exceed
ing three months but not exceeding six month::>.i the Bill dearly 
lays dQwn the rules and conditions when this can take place. 
'rhe Attorney General must decide as to the expediency of 
availing himself of the measure having regard to the character 
and antecedents of the accused, the nature pf the offence, the 
absence of circumstances which would render the offence 9ne 
of a grave Qr a serious character and all the other circumstances 
of the case, including the adequacy pf the punishment :which the 
Police Court would ha~e power to intlict. _These guiding fac
tors and indeed the whole Bill are taken from the Criminal 
Justice Act of 1925. Like its model the Biil provides that the 
ac-0used shall be askeLl whether he ,<lesires to be triea by a jury 
or consents to the case being dealt with summarily. It is there
fore no unwarranted encroachment upon the right to be tried 
by a jury as the accused is in all cases gi:ven the option and a 
reaoonable time to make up his mind. Moreo".'er if the Court 
deems it necessary the accused is given an explana.tion o~ the 
meaning of the case being dealt with summari1y. _Such explan
atiQn is not contemplated by the present laws. We trust tha~ 
if the Bjll becomes law the honest advice of a,dvocates and legal 
procurators wi1.l contribute to its successful application j.n 
practice. 

It is not to be forgotten, on the other hand, that· in England by 
the .Summary Jurisdiction Act,.1879, the accused in the graver of 
the non-indictable offences has the right to cla.rm to be tried 
by a jury. A moderate extension pf summary jurisdiction is, 
however, very beneficial both in the interests of the accused 
and in the interests of the administration of justice. In Ukl 

the aocused is saved much time and expense and is relieved 
from the stigma which a trial by jury may give rise to. In the 
interef?ts of the community 1ustice is mQre speedily administered. 
Professor Kenny says that the tendency of modern legislation 
is towards giving enhanced importance to these courts of sum
mary jurisdjction. An American writer Pendlek>n Howard in 
his book Criminal J ustic·e in England has ref erred to the system 
of extending the competence of Courts of summary jurisdiction 
as the most important development in the administration of 
English criminal justice during the last half century. Professor 
Kenny however warns us that this may bring about a tendency 
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of ignoring the more serious elements of crime and of dealing 
with cases on a less serious basis, e.g. house~breaking is treated 
as larceny. High Court Judges have pointed out that the prac
tice of dealing summarily with indictable offences of a serious 
nature was becoming far too common. The power should only 
be exer.cised, Profesoo.r Kenny continues, when ·there is an ab~ 
sence of circumstances rendering the offence of a grave or a 
serious character. The same lea-rned writer says that the sys
tem possesses certain anomalies which are pointed out by those 
who advoca.te the extension of summary jurisdiction. ~hus a 
1nan who steals jewellery worth a hundred pounds from an open 
house ma.y be tried summarily while a man who opens a closed 
door and steals a packet of cigarettes may not. 

As we have stated the Bill is a transplanting of the Criminal 
Justice Act, 1925. But there is a substantial difference between 
our la.w and English law. English law first of all distinguishes 
between . three classes of offenders: chilaren (i.e. those under 
fourteen years of age) ; young persons (i.e. those who are over 
fourteen but under seventeen years of age), and adults (i.e. 
those who in the opinion of the Court have attained their s~ven
teenth year of age). According to the Children and Young 
Persons Act, 1933, a, Court of summary 'juriscliction may deal 
with any indictable offence other than homicide committed ·by 
a child. By the Summary Jurisdiction Acts, 1879, 1899, 
any indictable offence except homicide oommitteu by a 
young person may be dea~t with summarily sub1ect t-0 certain 
conditions of exped~ency. \The Criminal Jul:ttiC'e Art, 1925, 
(S. 24 and Second Schedule), however. ~pecifi~ally lays down 
a comprehenEiive list of crimes for which an aault may under 
certain circumstances similar t-0 those outlined in our Bill, be 
tried summarily. The Bill before the Legislative Assembly in 
this respect departs from its model as it is of a general character. 
We submit that on the whole the Bill is a. step in the ri~ht 
·direction. In so far. however, as it does not distinguish between 
adults and minors we thin~ that it could be 'improved upon by 
limiting its effects to adults and introducing another Bill on 
th~ l~nes of the Children and Young Persons Act, 1933. As 
things stand the appeaTance of children in the Criminal Court 
to stand' trial by jury falls short of the modern methods of treat
ing juventile delinquency. 
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PROFESSOR G.E. DEGIORGIO, LL.It 
Wit11 heartfelt regret we heard of the death of Professor 

Degiorgio which occurred in London last August, tlirough a 
road accident ·while he ·was attending the Conference of the 
TJniversities of the Com1nonweaith. Professor Degiorgio was a 
very prominent personality in the various aspects of civil life. 
His activities in the political sphere constituted his outstanding 
chara.cteristics. In 1921 he was elected to the Legislative As
sembly for the Seventh Elect-0ral Division and la.ter in 1924 
he held the post of Deputy Speaker and Chafrman of Commit
tees. His contlinuous and lively interest in active politics 
achieved greater successes in 1932 during the last Nationalist 
administration when he wa.s electe·a Speaker. Professor G.E. 
Degiorgio's political career was crowned when he was elected 
Vice-President of the recent National Assembly and published 
a draft oonstitution. His a-ptitude for politics was shown in the 
prominent part he took in the nieetings of the Assembly and 
by his cool judgement a.n·d calm exposition of facts which solved 
many heated discussions during the llectic sittings of the '.As
$embly. 

'At the time of his d'eath he was Professor of History of 
Legislation and Acting P1·ofessor of Constitutional Law. His 
wide~pread activities dicl not hinder him from executing his ·du.tie~ 
as professor an·d both students ancl the Law Society have 1of!t 
in him a. ready helper a.ncl a very willing- adviser. 

THE HON. PROFESSOR C. MIFSUD BONNICI. LL.D. 
Another prominent personality the news of whose d'eath 

ra.me t.o ns lai:it August is Professor Mifsud Bonnici. ~t the 
time of his death he wa-s for some time in forced retirement 
owing· to ill health. Professor Mifsud Bonnici was also a very 
popular figure both in law and in politics. As a lawyer he 
excelled in Critninal Law. and his brilliant oratory oontri
buted greatly to hiR success in tria.Js before the ·Criminal 
Court. He playe·cl an active part in politics during the last self
government as a. member of the Nationalist Party. He was 
also :a MiniRter for the Treasury (luring the Nationalist ad
ministrat-ion. Apart from his legal and! politfo.al activity lie 
had also a keen interest in literature an·a he wrote. poems first 
in Italian and then in Maltese. 
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SuJ.nlARY: Introductory. - I. Ownership of land. - II. Modes of acqui
sition of ownership. - III. Emphyt!usis, leases an:d share tenancy: 
(A) Emphyteusis; (B) Agricultural Leases; (a) Time limit of con
tracts; (b) Dissolution, tacit renewal and preference; (c) Remission 
o:" abatement of rent in case of loss of the crops; (cl) Improvements 
by tenants; (e) Obligations o1 the, tenant; (0) Metayage, - IV. Ser
vitudes : (A) Distances; (B) Right of way and water course; ( 0) . Ac
quisition of Eiasements by prescription. - V. Hiring of farm hands, 
communio inter fra.tres ancl hiring of animals. - VI. Sale of -produce. 

Introductory 

The Maltese group of Islands consists of Malta a.nd Gozo 
and the two small is!ets of Comjno and Cominotto which are si
tuated in the channel between the ·two main islands. The archi
pelago is in the central channel which connects the Eastern 
and Western basin of the Mediterranean Sea; the distance from 
Sicily is 80 Km., from Tunisia 320 Km., and fr9m Tripoli 320 
Km. The chain of islands stretches 29 miles from North West 
to South East. Malta is nearly four times the size of Gozo and 
the total area of the group is 114 square miles (306 square Kilo
meters). Agriculture is the chief industry of the islands though 
at first ~ight it would appear that there is no extensive cultiva
tion owing to considerable tracts of fertile soil' being concealed 
in the valleys or hidden behind the numerous and high stone 
walls which serve as boundaries and provide shelter for the crops 
from strong winds; the ne~ds are small and for the most part 
composed of terraces by which the soil has been waHed up along 
the cont-0urs of hill's with enormous labour to save it from being 

* Reprinted from the ha~i-yearly publication "FOOD AND 
AGRICULTURE: International Law Journal'' No. 1, 
(January-June 1947) issued by the TEMPORARY BuREA 

IN EUROPE OF THE F AO (Food1 and Agriculture 0 0 ani
zation of the United Nations), Ro ME (It~ly) ~-~ 

./~ 
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washed away (1). T11e area under cultivation is 43 ,000 acres; the 
area under irrigation con1prises but 4% o.f the area farmed; 
water is the prime necessity of the farmers and conside1able 
w-0rks are being undertaken to extend the provision of water 
which would natn1ally increase production· (2). Before the Bri
tish dominatiQn Malta was governed by the Civil Law (Diritto 
Comune) with the usua.l additions of usages and of Munfoipa~ 
Laws the latest compiiation of which was framed under Grand 
Master De Rohan and is 1.'llown after him as "Codice di Rohan" 
(1784). Towards the second ha.If of the last century the codifica
tion of the Mai.tese Laws was sta1 ted by rneans of Separate Or
diances and those which related· to property were consolidated 
by Ordinance VII of 1868. In the Revised Edition of the Laws 
oi Malta in force on December 31, 1942, the Civil Code, includ
ing the Law of Persons occupies Chapter 23 of the Edition. Ot
dinance VII of 1868 clOsely followed the pattern of the Great 
French Codification and the various amendments most of then1 
of s!ight importance, made since the year 1868, incorporated in 
the Revised Edition, have not weakened to any appreciable de
gree the unalloyed individualism sanctioned by the Code Civil. 
AgricuHural legislation prope1· began making its appearance only 
after the Department of Agriculture was formed in 1919-1920, 
and the p1incipal ~nactment which governs leases of rural tene-
1nents is the result of the vVar Emergency and wiB expire when 
the emergency is proclaimed end'ed. 

In tbjs arti~le we propose to give a broaa outline of Maltese 
Law affecting land ownership and tenure and while dealing 
more diffusely with typica} Maltese institutions which have prac
tically disa.ppeared from other legislations. 

(I) N . ZAMMIT in a. brochure written on the occasion of the Paris 
Exhibition 1867 writes in glowing words of the toil of generations of 
farmers who have accomplished this feat: "Cetta nctivite infatigahle 
l'emporte sur la nature avare de ses dons; elle a, on peut dire, fa(lonne 
une Campagne; elle impose. un trihut a Ia sterilit.e, de Ia terre. Ce n'est 
pas que ce sol soit tout un rocher aride, c'est trQ.e hyperbole geographique. 
Mais promenez vos regards autour de vous sur ces champs, ces clotures, 
ces pres, ces fermes; vous n'y rencontrerez partout que l'empreinte He 
Ja: ma:n de l'homme, la patience et la e<>nclusion de son trava~l." 

(2) STOCKDALE: Report on the present condition of ~griculture rn 
the Maltese Islands (1934) . . 
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I-Ownership of land 
Ac{;ording to a l'-Ough estimate one thir_d of the land is owned 

by the Crown, anothe.r thir<l. ia owned by the Churc.h or under 
the ad1ninistration Qf Ecclesiasticat and Cbaritabie Corporations 
and the balance is privately hel'd. About one .fifth to one qua1ter 
j~ the freehold of farmers fanning their own lancl; owing to the 
aflluen{'e of the fa1mer clas::; after the war and to the high prices 
ruling, a considerable port.ion of the land privately held has 
passed in lhe hand& of the tenant. Slate and Church owned !and 
i8 not easiiy alienable in full ownership~ but emphyteusis in pe1-
petuity or for a long perioll naed to be largely resorted to by both 
Institutions, \\rhjch -contract conveys to the grantee the utile 
clominium or quasi-ownership of the land subject to the payment 
of gound-rent. 'l1he division of property under the existing laws 
of Succession app!ies not only to lands held in ownershiP. or 
under an en1phyteusis but also to those held under an ordinary 
lease and consequently the majority of the farms are small, aver
aging between 3 to 4 acres in extent so that. it may be reckoned 
that the a1ea under cul'tivatjon is divided into 11,000 holdings. 

~I.1he only remedies afforded by the law against this fragmenta
tion of holdings are the right of preference a.llowecl in leases in 
favour of co-possessors and the right of pre-emption. The right 
of preference will be dealt with 1ater or under the heading of 
leases. Pre-emption i8 the right granted to co-owners pro indiviso 
in the case of sale of undivided porti011s of things im1novable by 
their natui-.e and qf the dorniniwm. ittile (Section 1509 of the 
Civil Code) as well as in the case of datio in soliitiirn (Section 
1529) and of any emp~yteut.ical or sub-emphyteutical grant (Sec
tion .1576). This right is aiso granted to p€.rsons related to the 
seller by consanguinity and to owners of neighbouring tene
ments. A similar right fa that of preference which is oompetent 
t.o the "dominus'' in the case of alienation of the dominiiim utile 
or of the improvements by way of sale, transfer in solutum or 
sub~emphyteutis and to the emph,yteuta in the ~ase of transfer 
of the doriiiniu1n clirect-um bY -vvav of sale or transfer in solutum. 
· S ... ~~ion 1595 (1) and (2). These i-~ights are competent by law and 
~:~;·~ot dependent on ~ny 1ag~e~m-ent such ~s the Retratto C?~
.• ~enz10nale and Vente a Remere Qf the Itahan and French C1v1l 
~:p~~ whi-cb correspond to the Right of redemption (Jtts luendi 
' lizia) of Maltese Law (Section 1530 and following sections). 

r, 
~::-.~ 
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The consolidation of land owne1ship may be the result also of 
the Retrait Successor.ial which is given to the co-heirs in case 
any of them assign his rights t-0 a. stranger in order t-0 exclude him 
from the division ( Se.ction 953). These rights apply not only in 
case of rural tenements but also in case of urban tenements. Tn 
the case of neighboueing tenen1ents mere contiguity is not suffi
cient to attribute right of pre-e1nption; it is necessa1y that an 
easement exist between the two tenements and in this case an
other advantageous result achieved by ineans of the rights of pre
emption ·.15 that of extinguishing the easement by merger (Sect. 
517 (1) . The advantages deriving fron1 pre-en1ption and rights 
oi a similar nature are however largely offset by the obstacle 
created thereby to the free circulation of p1operty, prospective 
acquirers are discouraged by the knowledge that a third party 
inay come forward and assume in their stead the transaction 
which may have cost them much time and trouble and it is for this 
reason that the contracting parties resort to all kinds of uses in 
order to evade the right of pre-emption which has thus become 
a prolific source of litigation . 'rhis explains the disappearance 
of these rights fron1 other ~egislations. 

II-Modes of acquisition of ownership. 
The ownership of the land extends by right of accession to 

the fruits thereof and ali constnlCtions, plantations or wo1ks 
made therein (Sections 604 and 605); the list of things immov
able by nature given by Section 345 includes, besides lands and 
buildings, springs of water , conduc~ which serve .for the convey
ance of water in a tene1nent, trees ·attached to the ground , fn1its 
of the earth or hees, so long as they are not separated from the 
ground or plucked from the trees and any movable thing an
nexed to a tenement permanently to remain incorp0rated theTe
in. The things immovable by destination according to Art. 524-
of the Code Civil are not mentioned by 1Yia~tese Law and they 
must be considered as inoveables. The consequence is that under 
1faltese Law a movable thing can become immovable only in 
consequence of accession ; it appears that the Maltese Legisla
tor has accepted on this point the ideas expounded by Marcade 
in his Commentaries on Art. 523-525 of the Code Civil. 

The fn1its of the earth or of trees, even before they are de
tached, are considere'd as movables for the purpose of making 
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them liable to attachment and also when they are the subject 
a.f a sale or other disposal, as things clistin~t from the earth or 
t1i tree and to be separated therefrom (Section 346). ~he usu
fructuary may se~l the fruits that are pending, and, in such case, 
if the usufruct terminates before the f1 uits are gathered the sale 
shall continue to be operabve and t.lie owner is entjtled to re
ceive the price of such fruits as have not yet been gathered but 
he shall have no action against the buyer who may have paid the 
price of ·such fruits to the usufructuary before the termination of 
the usufruct. (Sect. 379). 

In connection with occupancy · SedJ.on 599 pays homage 
to the honey industry to which, according to tradition Malta 
(Lat. :M~elita) owes its name: "The owner o.f a &wann of bees 
has the right t-0 pursue then1 over the tenement of any other 
person, subject to his obligation of making good any da1nage 
caused to suoh tenement, where the owner has not pursued the 
bees within teµ days to ~e reckoned f1om the day on which he 
became aware of the tenement on which-they had settled or has 
disoontinqed the pursuit for ten days, the possessor of such tene-
1uent shall be entitle<l. to take and retain t.hem' '. 

III-Emphyteusis, ~ases, and Share Teii•JJ.cy. 
The CCJise of farmers fauning their own land accounts only 

for a re~atively smail portion of the cnltiYated laud; lands which 
are leased by the fai:mers account for the bulk of p1oduction 
and, it may be added, for tbe bulk o,f agricultural lands. Lease 
iuay be of two kinds : (a) Long or perpetual lease or Emphy
teutis and (b) Short Lease. 

(A) Eniphyte-usis. 
Emphyteusis has provecl itself to be a very suitable. kind of 

tenure especially in the C(.l,Se of land requiring or liab1e to im
p1ovement and it ui:;ed t.o be free.~y re.~orted to both by the Gov
ernn1ent and by the Churuh: been use while it simplifies the ma
nagement of the property it stimulates tlie tenant to do his ut
lllo:::>t to improve the land by ~e0urjug his tenure to him and to 
his successors in perpetuity or, at h~ast, for a lengthy period. 
Emphyteusis is defined by Sec.:tion 1576 as a contract whereby 
one of the contra<:ting parties grants to the other, in perpetuity 
or for a t.ime, a tenement for a stated yearly rent or ground-rent! 
which the latter bind?. hhnself to pay tb the former either iu 
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money or i~ kind, as an acknowledgment of the tenure. 'l'he 
emphyteuta (padrone 'Utile) has practically all the rights of an 
owner: he may a~ter the sur.face of the tenement provided he 
does not cause any deterioration; he js entitled to any p10.fit 
which the tenement may yie:d and has the right to recover the 
tenement from any holder even if such holder is the domintts; 
he is also entitled to the treasure trove found in the tenement 
saving the portion due to the discoverer (Section 1585). All im
provements made by the emphyteuta appertain to him during 
the continuance of the- emphyteusis and he may aiter their fo1m; 
but.he may not destroy them without the -express consent of the 
dominus (Section 1587). On the other hand the emphyteuta is 
bound to carry out any obligation impo.sed by law on tlie owners 
of lands and to keep and in due time resto1e the tenement jn 
good repair (Sections 1586 and 1588). 

The division of the land among the successors of the errr
phyteuta or the alienation by him of portions thereof to third 
parties does not p1oduce the division of the ground-rent, which 
owing to its being an acknowledgment of the tenure is indivis
ib~e saving any agreement to the contrary. Ground-rent is also 
ina:terable so that the concession in favour of an 01dinary tenant 
c!. the abatement or remission of rent in case of loos of crops 
(Sections 1666-1678) is not available to the emphyteuta; indeed 
even if the tenement perishes in .part and the· remaining pa1t is 
not capable of yielding a rent equivalent to the ground-rent the 
emphyteuta may not claim a reduction of the ground-rent though 
he may demand the dissolution of the emphyteusis (Section 
1603 which is derived from the Constitution of the Emp.eror. 
Zeno Cod. Just. 4. 66. 1). 

These rules apply even if the amount of the ground-rent has 
been fixed with reference to the value of the fruits of the tene
ment. As a 111le an emphyteusis also provides for. the ca.rrying 
out of improvements within a stated period and· fai~ure tQ. inlfill
this obligation or faih1re to pay the ground--1ent for three .years 
(mora 'triennalis) is generally sanctioned by the forfeiture of the 
empbyteusis. This apparent bias in favour of the landlord ]s 
compensated by the length of tenancy, the inode-ration of the 
ground-rent, the right of the emphyteuta to demand payment 
of the price of the improvements or of a part thereo.f in case of 
premature cessation of the empbyteusis regard being had to the 
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enhanced value of the tenement and to the remaining· period of 
the emphyteusls (Section 1611). Emphyteusis has been acknow
ledged as a contract which gives a fair deal to landlord and te
nant (provided the land~ord does not impose diffe1ent and more 
exacting conditions) and therefore conducive to the improve
ment of tenements and to the betterment of the conditiOns of the 
farmer class (1). A Government Commission i eported over 
seventy-five years ago in favour of the perpetual emphyteusis of 
a:a Crown lands but the report was not ac:ed upon and the I u
mours which have been current for some time of impending legis
lation to enable the emphyteuta to redeem the ~tround-1 ent and 
thus pay off the superior owner had acted as a aeterrent to em
phyteutical grants. 

B. Agricultural L(~ases (a) Time limit of contracts. 
The time limit o.f a contract of lease may be express~y 

agreed upon by the contracting parties or else implicitly derived 
from circumstances tending to show what the contJ acting par
ties' intention was concerning "the duration of the lease. In the 
absence· of such an agreement or of such circumstaces, the let~ 
ting of a rural tenement sha!l be deemed to be made for such 
period as is necessary for the gathering of the produce of four 
years, or else, if the tenem·ent is not capable of producing fruits ~ 
for the period in respect of which the rent is calcula.ted. Accord
ing to cust,om, in default of an a~reement to the contrary. the 
''rura~'' year begins on August 15th and expires on August l5th 
of· the following year. 

The ·1aw requires· on paln of nullity that leases of rural tene~ 
ments entered int-0 for a. period exceeding four years he express
ed in a public de-ed or a private writing (See Judgments recorded 

(1) P. C .UtLO GIACINTO, Prof .of Botany, Saggio di Agricolt0ura per 
le !sole di .Malta e Gozo, }fessina 1811, writes (p. 29). 

" ... Nei tempi passati alcuni Signori e tutti i luoghi pii andavano 
a ga1~a in dare i loro fondi suddettj (grandi siti incolti) con tenui annue 
pensione ai buoni contadini o in enfiteusi per tre generazioni oppure per 
anni 99. Terminano alla giornata molte delle 'clett-e en:fiteusi, sono quindi 
costretti i linllarii, pagare il duecento o trec".nto di piu all'anno per 
avere gli stessi terreni a semplice affitto .Oh quanto piu volentieri molti 
di essi intraprender.f;bbe~«> la coltivazione. di qualche nuovo terreno se 
averlo potessero alle medesime condizioni di quel di prima ... perche gli 
affitti <lei terreni sono sempre port-ati (nelle locazioni brevi )dai proprie
tarii al ragguaglio dei prodotti dei quali sono capaci". 
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in ·vol. VII, p . 375 and VoL XXIV, p . I, p. 300 of the "Colle
zione ecc. "). 

As will be seen late1 on, h-0\vever , ~eases under the Metayer 
System are dissolved by the death of the lessee, notwithsta.nding 
that the term of the lease inay be still running. 

It is to be noted , moreoYer, that when a tenement is grant
ed on lease .for a period exceeding· sixteen years, such g1 ant shall 
be cleemed to be an emphyteutical grant if it is made under con
ditions in accordance with the provision~ governing emphyteuti
cal grants ra.ther than with those relating to contracts of letting 
and hiring. In such cases the. grant is nu~t and void unless it is 
expressed in a public deed. 

The provisions of the law governing the disso!ution, the t a
cit renewal and the right of pre,ference in leases having for theit· 
object rural tenements ·were, up to the year 1941, exclusively 
contained in the Civil C-0e1e. 

In the year 1941, however, the enforcement of the above-
1uentioned provisions of the Civil Code was suspended with re
gard to practically the major and most important part of rrual 
tenements by the coming ·into force of certain Regulations en
acted undet the Emergency Powers (Defence) Act 1939 and 
1940, as applied to Malta by the Emergency Power (Colonia! 
Defence) Orders in Council 1939 and 1940. 

Before atte1npting to sum1narize the contents of the Regn
lations, as subsequently re-enacted in the year 1943, it is conve
nient to begin with an outline of the general provisions relating· 
to the subject-matter under consideration as la1d down in the 
Civil Code. Leases for rural tenements excluded from the opera
tion of the said Regulations continue to be governed by the Civil 
Code which, besides , w i~l automatical1y co1ne int-0 Jorce again 
for all rural tenements as soon as t1-1ese Regulations fapRe : nnle~~ 
in the meantime it is ot11erwise ordained'. 

In dealing with the dissolution of leases of l'Ural tenements 
the Civil Code lays clown that such leases cease "ipso ittre", with
out the necessity for either of the contracting parties to give no
tice to the other, on the expiration of the te1m of the contra~t . 
This rul'e obtains not only when such term is express!y agreed 
upon by the contracting parties, but also when, in the absence 
of such an agreement, it is p1esun1ed by the ~aw itself. On the 
contrary ]eases having urban tenements for their objec't cease 
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"ipso iure" on the expiration of the term only when such tei-m 
is expressly agreed upon by the contracting parties. With regard 
to u1ban tenements, in fact, the necessity for either of the con
tracting parties to give notice to the other to quit at a certain 
specified time before the expiration o!. t.he term is not dispensed 
with whenever the duration of the lease is presumed as provided 
in the law. 

A contract of lease may cease even before its term has 
elapsed jf the lessor has reserved to himse1f the power of dis
solving such ~ease in case of sale or other alienation of the tene
ment given on lease. Unless otherwise agreed upon in the con
tract, however, the alienee who desires to avail himself of the 
power thus reserved in the contract whereby a rural tenement 
was given on !ease is bound to give notice to the lessee ons year 
before. 

The dissolution. of a 1ease may also be demanded before the 
expiration of its term if the lessee uses· the thing }·et for any pur
pose other than tha;t for which it was intended, or in a manner 
which may prejudice the lessor. With specia! reference to rural 
tenenients, the law, lays down moreover, that the lessor may 
demand the dissolution of the lease should the lessee abanaon 
the cultiva.tion thereof or should he fai1 to cultivate them as a 
"bonus pater-Jamili.as'' .. provided the lessor may suffer thereby 
a prejudice in respect of which no security was given him. In a 
Judgment recorded in Volume XXII, part II, page 414 of the 
''Collezione di decisioni delle Corti Superiori dell'Isola di Malta'' 
it was held that the t-enant who takes possession of the water 
existing in a rural tenement and transports it to another place 
causes a prejudice to· the 1and!ord who is thereby entitled to de
mand the dissolution of the contract. Such water, in fact, as 
exists in a· rural tenement is to be used for ·irrigation and what 
is l'eft of it 2fter having selved such purpose is to be sav~d for 
future use. 

A r-enewal of the lease is deemed to have taken place when
ever. on the expiration of the term of lease' the lessee continues 
and jg suffered to continue in the enjoyment of the rural ten~
ment let to him. The· renewal is deemed t-0 have taken p!ace for 
~ucb a period of time as is necessarv for the gathering of the pro-

. duce of one vear ·and on the saine "conditions and with thEl same 
rights and d~ties obtaining under the original' grant. . 
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A renewal of the lease having a 1 ural tenement for its object 
is deemed to have taken place not only at the expiration of the 
term express~ty agreed upon, but also when such term is pre
sumed according to law. In a judgment 0.f the, Court of Appeal 
of Maita, iecorded in ·vol. XXVI part I, page 199 of the above 
nrnntioned "Collezione cli decisioni", it was laid down that the 
same ru~e did not apply to leases having urban tenements as 
their object when the duration of such leases was presumed as 
provided in the law. As the law expressly provides that in such 
cases the contract shalli not ~.ease unless p1~vious notice is g"iven 
by either of the contracting ·parties, should the lessee remain and 
be suffered to remajn in the enjoyment of the tenement, the 
1ease will be deemed to have continued· under the original giant 
without ever having been renewed. 

In respect of a new lease of a rura} tenement, the !aw grants 
a right of p1eference to each of the co-owners of such tenemen't 
on the same conditions offered by others. If there be no claims 
on the part of co-owners the said right of preference is granted 
to the lessee Qf the last preceding lease. 

In order validly to exercise the light of preference, the les
Ree of ·the last preceding tenancy is to accept the conditions of
fered by or agreed upon with others, or else, as the case ma,y be, 
he is to accept the conditions proposed to him by the lessor, even 
though he coulfi prove that the lessor intended to liet out the 
tenement t-0 others on less onerous conditions, provfaed in the 
latter case the conditions proposed· to him by the less<>r are by 
the Court deemed reasonable. 

The law enumerates several cases wherein the right of pre
ference granted to the tenant in the last preceding lease ·is not 
competent. The greater part of these cases dea1 with certain 
specified facts, the verification of which during the last prooed
ing lease renders the lessee in such tenancy not meritorious of 
the right of preference. The remaining two cases are the follbw
ing : {i) if the lease is granted .for not less than one year to a 
pers-On re~ated to the lessor by consanguinity or affinity up to the 
degree of cousin inclusively, and (ii) if the lessor declares on oath 
that he does not intend to let out the rural t·enement before the 
lapse of one year, or that he does not intend to let it out, with
in the said time, on oonditions less onerous than those refusea 
by the lessee. 
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Having thus outlined the provisions contained in the Civil 
Uode with regard to the dissolution and tacit renewal of the 
right of preference in leases of rural tenements, we shall now 
deal briefly with the above-mentioned Regulations which were 
first enacted in 19-!1 and· subsequent~y repealed and re-enacted 
in 1943 under the Emergency Powers (Defence) Acts 1939 and 
1940, as applied to Mai'ta by the Emergency Powers (Colonial 
Defence) Orders in Council 1939 and 1940. 

rl'hese Regulations lay down the ·conditions under which, 
notwithstanding anything to the contrary contained in the Civil 
Code, the sitting tenant of certain rural tenements, hereinafter 
specified, is empowered t-0 resist an undue increase of rent or a 
change of conditions of the lease or an order of eviction from 
t:>uch tenements. 

The rural tenements with which the said Regulations are 
concerned are those consisting· mainly of a1able land which are 
habitua!ly given or taken on lease for the growing oi. crops and 
cognate agricu1TI1ral purposes, and include fa1m-houses and out
buildings which are let as an integral part of the rural tene
ments themselves. We shall refer to such i·ural tenements as 
' 'fields'' this being also the term by which they are denoted in 
the Regulations. Leaises of grazing grounds, orchards, vine
yards, holdings ~ain~y u&ed for the growing of trees and vines 
and · such other rural tenements as do not come under the defi
nition of a "field", are not provided for under these Regullat.ions 
but under the Civii Code. · 

The right to resist an undue increase of rent, a change of 
conditions or an 01·der of eviction is granted to the person (here
inafter referred to as the tenant), to whom a field is leased by 
the person (hereinafter called the landlord) who is entitled t~ 
l eceive in ownership the rent- o.f that field, or: if there be more 
than one -co <>wner, by the person who habitually recei:ves a speci
fied portion of t-he 1·ent. In case of more than O:tie tenant, on!y 
those tenants to whom the field is leased jointily and specifically 
are entitled to exercise the right.s under consideration. 

The benefits deriving under the saicl Regulations are grant
ed not only to those tenants who work the fields themselves 
but also t-0 those tenants who sublet the fields_, in whole or in 
part, to others with the consent of the landlord. For the purpose 
of these Regulatio~s, the lease of a field previous~y held by the 
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sitting tenant's lineal ascendant or descendant, by his widow or 
widower, or by his son-in-iaw or widow daughter-in-law, while 
not married, is deemed to have been held by the sitting tenant 
himself. ' 

The said Regulations deai exclusive1y with contracts of let
t ing and hi1ing for an agreed totai period not exceeding sixteen 
years for a rent in n1oney or other consideration payable yearly 

. in one or more instalments and with tacit ienewal of such con
tracts. It is expressly laid down, however, that long leases (em
phyteusis) and leases under the Metayer System a.re not pro
vided for under the Regulations . 

The landlord who desires to jncrease. the rent or change the 
conditions of the lease or obtain an order of eviction is to give 
the tenant at least three months' previous uotice by means of an 
official lietter, whereupon, if the sitting tenant considers that the 
change o.f rent or conditions or the order of eviction constitute 
an undue hardship on himself, he n1ay, not later. than one month 
before the proposed change or order would come into effect, sub
mit an application for the disal~owance or modification thereof 
to a Bo~ud, called the Agricultura~ Leases Control Board, consti
tuted under the Regulations in question . 

. 'rhe tenant's opposition to an increase of rent and, or alter
natively, to a proposed change of condition will be upheld by 
the said Board if, by compa,rison with rents and conditions of 
tenancy, prevailing in comparable fields in the same parish, such 
increase or change would not appear to be equitable. For this 
purpose, the Board wii11 have regard p t incipally to the average 
quality and depth of the soil, the nature of the sub-soil, the di
rection in which sloping la.nd .is facing, the accessibility of the 
field and its distance from the c~osest village: 

The Board, moreover, will uphold the tenant's oppasition, 
even though the increase of rent and change of conditions appear 
to be justifiable, ~f this is due to improvements of a permanent 
character effected in the fie~'d elut ing the preceeding eight years 
by the ~enant himself or by a member of his fa1nily without 
there having been any undertaking or con1puision to effect such 
improvements. 

With rega1d to the tenant's oppbsition to eviction, the 
Board's decision is not governed by hard and fast rules, for a.I
though several cases are enumerated · ·vi.rhe1ein the Board jg not 
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to allow the tenant's app~ication, the Regulations also lay down 
that the tenant's opposition fr not to be upheld when there are 
good reasons for resistjng it. N aturali~-, however, for the pur
pose of. deciding which are good reasons, the cases under which 
the Regulations expressly 5et aside the tenant's application are 
of invaluable assistance. 

These cases deal with cedain act.ions or omissions on the 
part of the tenant such as Jo not \varrant the conferment upon 
him of the privileges obtaining under the Regulatfons. Apart 
from considerations conce1ning the behaviour of tenants, the . 
Regulations consider a good rea.son for not a~lowing the tenant's 
application the land!iord's proo£ that he requfres the field to be 
used for agricultural purposes by himself personally or by any 
member of his f a1nily personally for n period of not less than 
four consecutive years. 

The fo~lowjng are actions and ornissious- on the part of the 
tenant upon the proof of which the tenant's opposition may not 
be upheld: 

1. If he subtets the field ":'ithout the consent of the land
lord to any person other than a co-tenant thereof or a. member 
of his family. 

2. If, during the last two years of the tenancy, he allows 
the field to lie fallow for at lea.st twe~ve c<:mse-0utive calendar 
months; 

3 ... If, dttring- the same period, he fails to repair such walls 
of the field as it was his undertaki11g to repair, or cleliberatel~
damages carrob, fig or other fl uit trees in the field by excessive 
cutting back on through habitually allowing goats to graze there
upon, or habitually disrega1ds other conditions of the lease; 

4. If, during the same period, on at least two occasions he 
de~ays in paying the rent or an instalment of the rent due for 
inore than one month after. payment. · ha$ been dernanded by the 
landlord. 

The occupation, however, on pa,yment of compensation by 
or on behalf of the ~Pighting Forces of a part of a field is not a 
good reason for resisting the tenant's opposition under the first 
two cases above-mentioned. 

(c) Remission or abatenie1it of rertt in case of loss of ·craps. 
The penefit of the. remission or abatement of rent derives 

Hs existence frorr1 the commutative natut·e of the contract- of let-
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ting and hiring. Rent is paid by the tenant in consideration of 
the enjoyment of the thing which the lessor binds himself to 
grant him. In applying this principle to leases of rural tene~ 
ments yie~ding fluits, the law entitles the lessee to demand the 
remission or, as the case may be, an abatement of the rent 
whenever, by a fort11itous event, the whole crop of one year is 
lost or at least s0 inuch of it is ~bst that the value o.f the seeds 
and the expense of gathering in such fruits is not equivalent to 
one half of the rent agreed upon. In the forn1er case the lessee 
is entitled to demand the remission of the whole rent and in the 
latter an abatement of the rent corresponding to ·the ·difference 
between the va~ue of the remaining fruits and the amount of 
rent ag1eed upon. 

If the time o.f the lease does not exceed one year, the lessee 
shaJ.11 be entitled to a remission or to an abatement of the rent, 
as.the case may be, in the event of the happening, during such 
year, of the circumstances abOve-mentioned. 

If, on the other hand, the lease is made for more than one 
year and the total or partial loss of the crop of the year is suf-

. (e,r~d :4UKing the last year of tenancy, t'~1e remission or abate
ment of rent is allowed only if, on striking a balan~e betvy.:een 
any . ~xcess and deficiency of the previous years, there remains 
nq p1ofit s.ufficient to reduce the ~oss sustaiµ~d in that year to 
less than one half o.f the rent. If, however, the total or partial 
~oss does not occur during the last year of tenancy, the balance 
above-mentioned is struck only in respect of the previous years. 
If no remission or abatement is found to be due, the lessee may 
not: rene.w the demand in i espect of the same year on account of 
loss s:astained in the following years but if, on striking· the said 
balance, the loss is found to be greater than one· ha~f of the rent, 
the issue of the remission or abatement qf rent is definitely set
tled only at the expiiation of the lease, when another balance 
is struck of any excess and deficiency in i·espect of the crops 
gathered durjng the whole term of the lease. Before the expira
tiqn of the lease it is lawful for the Cou1 t .only provisionaEy to 
ex em pt the lessee from the payment of the rent. in · proportion 
t.o the loss sustained. In this case, however, if, during the con
tinuance of the lease, the lessor g-rants to the lessee the 1emis
sion or ~batement of the rent of one year in consideration o.f 
t?e loss sustained in that year, he is not entitled to demand the 
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payment of the amount remitted if no remission or abatement 
of rent is found to be clue at the expiration of the i·ease, unless 
he sha~l have reserved to hin1self such right in granting the 
remission or abatement. . 

The remission or abatement of rent may no longer be 
claimed: 

.1. If the lessee fails during the time of the ripening w the 
fruits and before the gathering thereof, to demand, by writ of 
summons, that the loss be ascertained ; 

2. If the lessee pays the rent without reserving to himself 
the right to reoover it in the event of any loss , unless such rent 
has been paid in advance; 

3. If the loss of the fruits occurs after -they have heen se
parate~ from the soil, provided the lease is not made under the 
Metayer System; 

4. If the cause of the !oss existed and was known at the 
time the lease was oon tracted ; 

5. If the lessee, by an express convenant, undertakes to 
bear any loss caused by fortuitous events. Such covenant applies 
only t-o ordinary fortuitous events, such as haH or the excessive 
abundance or scarcity of rain, and does not apply to extraordin
ary fortuitous events, wh~ther foreseen or unforseen. 

(d) Improvements by tenants. 
There ·are no express provisfons fQr agricultural improve

ments carried out by tenants of rural tenements and the general 
terms o.f Section 1653 allow of its being applied also to such 
~eases and to the crops and plantations existing at the termina
tion of the .lease. The distinction is made between improvements 
made without the consent of the landlord and tho!3e made with 
his consent. In the latter case the landlord will have to pay for 
the improvements unless he has safeguarded himself by a sti
pulation to the oon~rary; in the former case the lessee may re
move them restoring the thing to the condition in whi<?h it was 
before they were made: provided as regards improvements· ex
isting at the termination of the lease that he can obtain some 
profit by taking them away and provided: the lessor does not 
elect to keep them and pay to the lessee a sum equal to the pro
fit; in case of trees and vines this means practically that the 
lancforcl pays for their value as fire-wood. 
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With 1 egard to crops and application of manure or other 
improvements of the soil e.g., by recent digging, trenching, fill
ing and ploughing it is the custom that the -accounts take place 
and are settled between the former tenant and the new tenant, 
the landlord thus keeping himse!f free .from any disbursen1ents; 
in the case of market-gar<len produce to the cultivation of which 
the better class soils are devoted in Malta as a rule the foriner 
tenant is allowed to retain possession of the field after the ter-
1nination of the lease until he has disposed of the produce. The 
question of i1npr0Ye111ents is engaging the Government's atten
tion and legislation intended to afford security of tenure and a. 
right of compensation jn respect of improvements has been ac
tively studied and wou~d probably have been enacted had it not 
been for the Constitutional Crisis and the imminence of the 
grant o!. Sellf-Government. In the ineantime the En1ergency Re
gulations already referred to do not allow improvements volun
tarily effected by the tenant to be taken int-0 account for the 
purpose of supporting the landlord':; clemand to the 1 ent. 

(e) Obligations of t1he tenant. 
Obligations of t·he tenant consist in (a.) payment of rent; 

(b) the cultivation of the holding according to the ru1eA of good 
husbandry; ( c) the carrying out of repairs. 

(a) \Vith rega1 d to the payment of rents H is the custon1 
that payment is made yearly on August 15th, in a1Tears; ver~~ 
often the rent is divided into two instalments payable in either 
on August 15th and on December 25th or on Easter and on No
vember 11th (St. Martin's Feast). When pay1nents are made on 
any other date but August 15th that is ·due to an extension of 
the time for payment allowed or agreed to by the landl01d bO 

that e.g., the East.er payn1ent is a postponed payment of the 
rent due for the ye~r endin~· August 15th ~.a.st (v. judgment's re
ported in the Malta, Judicial Reports Vol. XXI, p. 2, p. 331 
and Vol. XXII, p. I, p. 64). In this connection it is interesting 
iio recall the provisions of the law of sale concerning the fruits of 
the thing sold. The principle laid down by Section 1444 is that 
from the day of the sale all fruits shall belong to ·the buyet , 
fruits which are uncut and unplucked at the time of the sale 
shall belong to the buy~r although they had been sown by the 
seller (Sect. 1445). The rent of rural tenements which had not 
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fallen dtte at the time of the sale sha.11 a~so belong to the buyer 
(Section 1446). There has been much uncertainty and litigation 
as to the meaning of the expression "Not fallen due". A judg
ment of the Civil Court of the primary instance held that in case 
that the rent o! the rural tenement was by ag1eement payable 
in advance the buyer was entitled to it if the sale had taken 
place before the expiring· of the period for which the rent was 
paid; and that if acco1ding to the usages above referred to the 
payment of rent due for the year ending the 15th August were 
postponed to November 11th, Christmas and Easter, supposing 
the salle to have taken place between August 15th and any of the 
said dates it would be owing to the seller. 

This Judgment was reversed by the Court of Appea! (Vol. 
XXIV of the Judicial Reports, p. 641) which ruled that if by 
agreement the rent is payable in advance the selller will be en
titled to it if payment had already become due after the sale. 

(b) That the cu'ltivation of the holding be carried out oo
c01·ding to the rules of good husbandry is a tacit condition; it is 
some.times expressly stipulated and accompanied by the sanction 
of the termination of the !ease before the expiring of the period 
agreed ·upon, at the demand of the landlord. 

(c) The repairs generally envisaged are those of the rubble 
boundary walls w heh also serve the purpose of holding the soil 
in case of fields on different levels. These walls may be bui~t of 
loose st-0nes and they must be twelve feet high in the c1se of 
party wal~s between two courtyards or between two gardens in 
which there are chiefly oranges or lemon trees; eight feet high 
if between two gardens in which there are chiefly trees other than 
those mentioned above and five feet high if between two fields 
(Section 445) ; the custom is that if the portion o-f the wall (whe
ther party wall or not) to be rebui!t does not. exceed the length 
of one cane the expense is to be borne by the tenant; if it exceeds 
it is to be borne by the landford. 

(C) M etayage. 
Contracts O.f leases under the Metayer System, whereby the 

lessee binds himself to cultivate land under a covenant of sharing 
the produce with the lfessor, have in common with contracts of 
partnership the sharing ~f the profits, .the element of trust com
monly known as the "affecti.o societ:atis''. Whereas, however, 
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a contract of partnership, is based on the ti ust which all parties 
are supposed to have in one another, in a contract of lease under 
the Metayer System, the e~ement of trust is only p1esumed on 
the part of the lessor in favour of the lessee, the latter being the 
only, person responsible for the good administration Qf the rural 
tenement and for the gathering of the fruits which such tene
ment is capable of yielding. 

The provisions of the l!aw are in line with the foregoing 
considerations : 

1. ~.\.ccording to Section 1675 of the Civil Code the lessor 
is to bear a pToportionate part of the loss of the fruits, even jf 

·such loss occurs after the f1 nits have been separated from the 
soil, provided the !essee is not in de.fault for delay in delivering 
to thE>- lessor the latter's share of the profits. 

2: Section .1705 of the said Code intioduces an exception 
to the general rule contained in Section 1703 by laying- down that 
the lessee of a rura1 tene1nent let to him under the l\Ietayer 
System cannot sub-let such tenement unless such power is ex
pressly granted to hin1 by the lessor. 

3. Section 1678 of the said Code introduces an exception to 
anoi·her general principle by !aying down that the lease of a rn
ra l tenement entered into under the Metayer System is dissolv
ed by the death of the lessee. 

As was pointed out in a judgment recorded in the ''C-011e
zione'' 11.bove mentioned in Volume XXIV, })art I. page 602, our 
law has put an end to the controversy as to whether a contract 
of this kind should be dassified with contracts of letting and 
hiring or else with contracts of partnership, by means of the 
above-quoted Section of the Civil' Code, wherein the contract in 

- question i~ ca11ed "a lease". 

IV-Servitudes. 
As Maltese law (Sections 437-525) closely follows the 

French Civil Code, it is our intention to inention only those 
provisjons, peculiar to our land laws, concerning (A) The dis
tances from the boundary to be observed in planting trees, (B) 
The servitudes of Right of way and of Water.course an·d analo
gous matters, (0) .Acquisition of Easements by Prescriptions. 

(A) Distances. 
It is not Iawfu~ for any person to plant in his own tenement 

tall sfemrned trees at a distance of less than 8 feet or other trees 
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at a distance of less than four feet from the boundary between 
hir-3 tenement and that of his neighbour; Yines, shrubs and hedges 
and all other dwarfed trees not exceeding the height of seven 
feet. rnay be pl-anted at a distance oJ not less than one foot nnd 
a half from the said boundary. Notwithstanding the observance 
of the said distances, howeYer: the neighbour may if the trees 
are causing hirr1 damage de1naud t.lrnt they be uprooted at the 
expense of the owner: in which case the Court may a.How the 
owner the option either to uproot the trees or to cause ditches or 
other works to be made at his expense sufficient to prevent all 
da1nages. 

A person over whot;e tenement the branches of the neigh
bouT' s trees extend may eon1pel hi111 to cut such branches and 
n1ay gather the fruits hanging from them. 

Moreover if the roots extend jnto his tenement, he may cut 
then1 off himse~f (475). 

(B) Right uj way and -wat~-r-cuurs~. 
'I'he two more important :-:;erY.itude.s fot agricultural purpo

t>e8 are t.hose of right of ·way and of water-Gourse, which may be 
either necessary or voluntary (created by the ac~ of man). There 
is a legal servitude of the right of way in two cases : (a) for the 
rutpose of repairing a wall or other work c.ommon between two 
neighbotu-s (Section 483) and (b) for the purpose of giving a.i1 

enclave tenement an outi'e.t to the public roacl (Sec. 484). The 
legal servitude of water-course is attributed to a tenement which 
cannot receive water from fountains or other deposits of public 
water except through neighbouring rural tenements belonging to 
other persons. These servitudes may be claimed and enforced by the 
owner of the tenement but so .far as the matter is one of posses
sion the actio spolii may be exeicisecl by the tenant and against 
the neighbouring tenant (Sections 571 a,nd 572). lVIoreover liti
gation concerning right of \vay and water-course or the right 
of drawing water from cisterns is not uncommon between farm
ers of separate portions of a tenement or of separate tenements 
belonging to . one owner; in which case though there can be no 
servitude yet rights of a pe1 sonal nature come into being on the 
strength of an agreement of the tenants between themselves or 
by reason of the conditions imposed by the common landlord 
and in case of difference of opinion it ]s necessary to determine 
on very uncertain evidence the manner in which these rights are. 
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to be exercised according to the kind of cultivation and to the 
season o.f the year. In questions of possession the rights and ob
ligations of the dominant and servient tenements are determined 
by the mode of enjoyment during the. preceding year or when 
the easements are exercised at intervals of more than one year, 
by the last user thereof (Section 574). Another matter which 
has a tendency to become the· source of contention is that con
cerning the flow of water which is gove1ned by Section 440 in 
the sense that tenement;; at a lower level are subject in regard to 
tenements at a higher level to receive such wa.ters and materials 
as flow or faH naturally therefrom withou~ the agency of man; 
this section expressly forbids the owner of the lower tenement 
to do anything which may prevent such fall or flow and the 
owner of the higher tenement from doing ·anything to aggra
vate the servitude; but the prohibtion Q.f the law is oft-en disre
garded! and contentions arise between the tenants with the 
owners, intervention. Another important provision (Section 442) 
grants the right to the owner of the higher tenement 1io lead the 
water running through the pub!ic road inro his own tenement 
in preference to the owner of the lower tenement; when how
ever one of the owners requires the water for the use of man or 
for watering animals or for watering trees which are ordinarily 
watered, preference wiH not depend on the situation (higher or 
lower) of the tenement but on the purpose for which the water 
is wanted· (Section 443). 

(C) , Acquisition of Ea,seHients by prescription . 
. Servitudes created by the act of man are distingµished into 

continuous and non-continuous, and apparent and non~appar
ent . Those which are continuous and -apparent may be acquired by 
virtue ~f a title, by prescription and by the disposition of the 
owner (Section 494); continuous non-apparent servitudes and 
disoontinuous servitudes whether apparent or not can only be 
created by title( Section 505). Our legislator (lYianuscript of Sir 
Adriano Dingli who was the author of Ord. VII of 1868) has 
taken care to add (in order, as he states, to avoid a serious diffi
culty of interpretation to which the French Code gave rise), 
that they cannot be established by prescription or by the dispo
sition of the owner (Sec. 506, I). The second paragraph of this 
Section -contains a peculiar provision which has been the object 
of mticl+ discussion and of judicia! pronouncements. It runs as 
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follows : ''N everthele&s, the· easement of right of way £01 the 
use of a tenement may be a:cquired by prescription of 30 years, 
if such tenement has no other outlet to the pubiic road; and any 
other easement which on the eleYenth qf Feb1 ua.ry, 1870, was 
already acquired under previous law ··, may not. be impeached". 
Dr. J .J. ~remona in an artic:le published in the local quarter~y 
Heview "Scientia' · (January-March 1944, Vol. XL), on the ac
quisition of easements by presc.r.iption expresses the opinion that 
this p1ovision was borrowed from the Sicilian Code which laid 
down (Art. 694) : "Nevertheless right of way for the service of 
certain specified tenements inay also be acquired by thirty years 
possession, p1ovic1ed such way be not regarded abusive and it 
wili be considered abusive if there be ~ome other way sufficient 
for the service of the same tenement.s''. After some uncerjiain
ty it has now become a settled point that the effect of the provi
sion contained in the last parag1aph of Section 506 is t.liat the 
right of way established by pres~riptiOn in favour of a tenement 
·.vhich was enclave, cannot be revoked under the provision of 
Section 486 in case that the right c:U way ceases to be necessa1y 
in co~sequence of the opening of a new ruad or to the incorpor
ation of a, tenement with another tenement contiguous to the Pub
lic Road (Judgment of His i\fajesty's Court of Appeal in re Sam
mut "utrimque", October 18th, 1921, and in re Sant v. Cassar, 
May 11th, 1934). The principa!. argument in favour of this inter
pretatiop is that otherwise Section 505 could not have any effect 
whatsoever once that the right of any se1 vitude established by 
law in. favour of an enclave tenement need not be attributed to 
such tenement over again by prescription. It may be that this 
argument is not entirely sound because ai;iother e~ect might be 
that of preventing the change of t.he position and mode of the 
easement after continuous use during thirty years (v. Art. 685 
of the French Civil: Code). The ruling Qf an earlier judgment of 
the Court of Appeal (in re Randon vs. Pace, 16th June, 1893. 
Judicial Reports Vo). XIII, 288 and 514) was to the effect that 
if the reason for the estab~ishment of the easement of right cf 
way had been the necessity thereof, on the cessation of such ne
cessity the se1 vitude should also cease if such was the probable 
intention of the parties at t.he beginning. This judgment quoted 
that of the Court of Appeal of Venice 6th April, 1876 report
er! in Giur. Italiana ·vol. 28, p. I, Sez. 2851, PACIFIC! l\fAz;z;oNI, 
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'l'rattato delle Servit·u Prediali, 787; PARDESSA's Servitu Pre
d-iali, No. 266. rrhe last part of the 2nd paragraph o.f Section 506 
refers to the acquisition of Easements in virtue of illlmemo1ial 
prescription wich was abollished by Ord. III of .1863. The requi
sites for such presc1iption according to a judgment given by the 
]

1 irst Hall of the Civil Court in re Cassar Desain vs·. Piscopo 
Macedonia January 9th, 1877 are that the witnesses must have 
been already bo1n in 1823; that they give evidence de visit for a 
period of forty years and also evidence de <LUditu a rnajoribus 
quod 1najo1·es 1ta v-iderint. et nikil in cont.rariu,rn a'tidfoerint et dE; 
111.iblica voce et fanw, according to the gloss to Chapter I de Pre
script. No. 6to. Decretaliurn expounded in judgment No. 56, 7th 
Part of ·the Rota Rorriana a1nong the Recentiores. Evidently 
such conditions cannot concur any longer and th'e possibility of 
proving the acquisition of an Easement by prescription ab im
memorabili may be excluded. 

V-Hiring of farm .hands, ''communio inter fratres'' 
· and -hiring of animals. 
The farms being as a rule <4f a sma]l s!ze are i un by the 

farmer and his fami~y, and outside labour is resorted to 'only 
occasiorially during spring-time when farming operations are ex
ceptionally busy. Farm hands are engaged by the ·day and for 
short periods: their timetable is from sunrise to sunset. 
rrhe Maltese . farm was at one time a self-supporting unit 
and even up to our own time the custom is that during the life
time of the pa1ents and sometimes even after their death, what:
ever the age of the children or grand-children, aD the profits and 
aU the investments are regarded as being the sole owne1ship of 
t~~ hea~ of the .fami~y. This custom is hard to die even th(;>ugh 
it has received a setback as a oonsequence of the levying of suc
cession duties. After the parents' death a cornmttnio inter fratres 
sets in characterized by the pooling of all profits, absence of any 
accounts, payment from the oommon fund of all expense~ for 
the, upkeep~£ the fa1m ~nd of the .family and for the needs 0£ all 
and .single who however do not draw ariy wa.ges; under these con
ditions marriage is not encouraged, and if it · does take place, 
those of the partners who mar1y, as a rule are obliged to leave 
the partnership and sometimes, pro bono pacis, to surrender 
their share of the leased fie~ds. The requisite of a public deed 
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which is requ"ired for the validity of such general padnerships 
(Section 1743) is ignored. by the farmers without any evil con
sequence since the U0u1 ts in any case take into account the faet 
that a common ownership exists a.nd allow the liquidation and 
parti~i<n1 thereof. . 

. Most farniers own tl1e aniruals they re(1uire for .farm wot k, 
and Lra.nsport. Leases of cattle are . not common a.ncl in the Mal
tese Civil Code the chu.pte1 ' 'Of Leases of Cattle'' of the French 
Civil Code (Art. 1800-1801) has been left out; similar ~eases 
ina.y however be agreed upon autl the usual clauseg are that the 
tenant pays the hire anLl is' responsible for the maintenance of . 
the cattle 'tor any' injury owing to his .fault (V. Judicial .Rq,
p·o·l·~s, -Vol. II~, p. 892). · · 

Vl_.;Sale of produce. 
· The sale is effected through brokers who sell the produce 

to the gi:een-grocers on· a co1nmission basis. Regulations gove1n
ing· the sale of agricu~tural produce by pdkaU (middlemen) were 
issued on' ·the 20tb Ap+il, 1945. The pltkali cannot sell agricultu
ral" .produce otherwise than by auctions and bids must be rriade 

. viva voc.e; "no longer than one hour after the final bid the broker 
is to issue a voucher attesting the weight or Lluantity oi the lot 
soid by a~cepta.nce of thut bid ancl the gross price at which the 
sale of that lot. wa·s effected both to the vendor of the lot and to 
the· purchaser. The transactions inns{· also be entered on a book 
showing the quantiti and nature of t.lie produce received by the 
pitkali from each farn1e1 , when :.tncl to whom the produce was 
sold and the price real.ized at the s~1le. While pitkali have thus 
been brought u1ider contr.ol, Cooperative Agricultu1al Marketing 
Socjeties ·have come into ·existen('.e and the first co0perative lavv· 
was ena-ctec1 -on July 8th, 1946;. to provide for the Constitution 
and Regulation of Cooperative Societies ( Ordinan(:e XXXTV 
of 1946). 
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First Offenders Under Maltese Law 
By H.W. HARDING B.A., L.P. 

TH~ local la·w rela~n~ to First Offenders is c;:ontai~ed in _Se?
t1on :J3 of our Cr1m1nal .Coe.le. Before dealing w1th the said 

section jn son1e detail, it would not be amiss to make a brief 
reference to its historical origin. 

8ection :Z;J was fil'i;t introduc.:ed in our Criminal Code bv . .. 
Ordinance XI of 1900. In its original form, the said section, 
which was culled from the English Law op. the subject , was 
limited to minors because - a,s the CrQwn Advocate of the time 
stated in the Council of ·Government (Sitting, Ma.y 16th,. 1900} 
- the mental outlook of persons under age was not sufficiently 
inature and experience had shown that, in the case of minor 
offences, prejudice to their standard of morality that might de
rive from their imprisonment far outweighs, from the stand
point of the interests of SQCiety, the advantage which might 
be expected from their oonfinernent in prison. 'rhis limitation 
was strongly criticised by Mr. Azzopardi , a meniber for the 
Third District, who, whilst admitting that due consideration 
was tQ be given to minors since, on accoupt of their tender age, 
they were un8tble to cope with the wiles of the world, neverthe
less felt that some consideration w~s to be given also to those 
who for iqng years had led an honest life and who in a moment 
of weakness committed a crime. The latter - Mr. Azzopardi 
further stated '-• would ha.ve even stronger rqotives to reform 
themselves than a minor. '11hey would lose all th~y had built 
up during the past, if they were sent to prisoµ. 'J.1.~ey would 
have a familv whose honour would be at stake. Furthermore, 
English law "'aid not admit of the said limitation. These argu
ments failed to convince the Crown Advocate and the section 
was pa.ssed unarnendecl. But , later on, Mr. Azzopardi's views 
prevailed and by Ordinance X VI of 1921 the 8aid limitation was 
abolished. 

It has been stated that the said section has been culled from 
~ ' ~ ' 

English la.w. Under this law up to 1861 there was no statutory 
provision relating to persons convicted for the first time. It 
was however the practice of the Courts to discharge, upon ~·e . 
co~iza.ne.e to oome up for judgement, persons c.onvicted for the 
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first time of minor offences. Under the Larceny Act 1861, and 
the Malicious Darnage Act 1861, the power to discharge con
ditionally a first offender in cases of larceny or malicious damage 
was laid down in the law. ~rhe Probation of First Offenders 
A<:t, 1887, ext.ended this power of the Courts to other offences 
(besides larceny and malicious. damage) and "to offen~es punish
able with not more than two yearst imprisonment. This Act 
of 1887 was superseded by the Probation of Offenders Act, 1907, 
afterwards amended by the Criminal Justice (Amendment) Act: 
1926. 

It may be added (see La Polizia vs. Borg, 30th January, 
1923) that a-lthough Section 23 has been suggested by a like 
provision in English la.w, still its special wording should not 
be lost sight of and it should be at all times coordinated with 
the other provisions of the Criminal Code in which it has been 
embodied. 

The said section runs as follows : 

( 1) Where any person, who has never been previously 
convicted of a crime, is convicted of grievous bodily ·harm ex
cttsable ·under this Code, or of theft not q,.ggra,vated by violence, 
or of fra;ud ; or of the crime ref erred to in .Section 339, or of any 
other offence punishable with not more than two years' hard 
labour or imprisonment, the Court may, if~ having regard to 
the trivial nature of the offence, the circumstances under which 
it was committed, the age, character and anteceaents of the 
offender, it should deem it expedient so to do, declare the offender 
guilty, and instead of sentencing him forthwith to any punish
ment, direct that he be released on his entering into _a · re
{;Ognizance that he will not commit another crime, if he is 
guilty of a crime, or another contravention, if he is guilty of a 
eontra.vention, within the time established for the prescription 
of the first crime or of the first eontravention. 

(2) If it shall be proved that the offender has committed 
a second crime or a second contraveµtion within the. time re
ferred-k~ in subsection (1) of this section, he shall be liable to 
the punishinent laid down for such second crime or contraven
tion, and the Court maiy also sentence him in respect of the 
first offe~ce of which he had been found guilty as provided in 
the said subsection. 
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:1•he first l_lnestion that falls to be discussed is whether 
couditioual release under 8edion 26 constitutes a mere con
viction without seutenc:e proper or inc.:ludes also the latter. In 
The Police vs. Pawlu Calleja, '30th September, 1941, the Court, 
relying on a previous decision (La. PQlizia vs. Borg, 30th Ja.nua,ry, 
19:J3), he~d the vie·w that a decision ordering the discharge of 
the ar<.:cuseLl under Section 23 of the Uriminal _Cocle constituted a 
sentence proper_. the punishment being provisionally suspended, 
nnc.1 that suoh i:t decision is not an exemption from punishment. 

r.[his judgment seems to con:fii<.:t with that in ~l1he Pplice 
vs. Isabelle Blanc, 5th December, 1936, where it was helCl that 
a person oon<litionally released under Settion 23 of the Criminal 
Code is convicted but not sentenced. The Court in this case ob
served that Section 23, in its opening words, refers to an accused 
person who has been convicted of an offeuce specified therein. 
Furthermore, the said section goes on to say that, in the cir
cumstances therein mentioned, the Court may declare the of
f en~er giiiU.y _and instead of sentencing him jo-rthwitih to any 
vt1:ni.sh1ne11t direct that he be released on his entering into a re
cognizance. T~e Cou1 t therefore drew the inference · that the 
·word "cQnvi<:ted'' properly means only the declairation of guilt 
and does not · include the sentence of the Court. This view falls 
in with that expresseLl in vVharton's Law Lexicon :where the 
·word "conviction" is defined as "the act of a legal tribunal 
adjudging ai person guilty of a criminal offence" and in Byrne's 
Law Dietionary "\vhere the terin is definecl as ''the dec1aration 
of guilt". It is in accordance with the decision taken in Eng
land in the case Rex v. Blaby, 189g (2 Q.B. 170) where the 
Court for Crown Cased Resel'ved, presided over by Lord Coleridge 
as .Chief Justice and composed of five of His Majesty's Judges, 
ruled t.ha:t the wo1;d "convict.eel" must be taken to refer only 
to the finding of a verdict of guilty ancl not to include the sen
tence or judgment of the Court. 

rrhe .de-0ision given in The Polic:.e vs. Isabelle Blanc is sup
p-0rted by subsection 2 of Section 429, Cap. 12, ( vide words in 
italics) whjch lays .clown that ''Where the award of punishment 
has been suspended undel' the provisions of section 23, the of~ 
fender n1a.y, within the term prescribed in subsection (1) of this 
section, appeal against t.he jitdg·rnent which has declared him 
guilty oft.he offence". 11:oreovei-, S. 520 (Cap. 12) in envisaging 
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t:he crrse of a firi:;t offender who has subsequently committed a 
sec:oncl offence (violating the terms of hjs recognizance) states 
t.ha.t in any su-ch case the Court (totidem verbis) "shall proceed 
to sentence the offender ......... " This wording seems to imply 
that as yet t.here was no sentence proper. 

If Section 23 is taken to n1ea.n only a declaration of guilt 
(conviction)" and not a sentence proper, it would follow that 
such conviction is not taken int-0 account fQr the purpose of an 
increase of punishment in the case of a recidivist (See Rex vs. 
(-}iuseppe Deguara. 11th December, 1942, which confirmed Rex 
vs. Ca-rn1elo Aquilina, 10th June, 1911). ~or relapse to be a.n 
aggravation of punishment the law requires not only a deelar
ation of guilt but a, sentence awarding puhishment. This may 
be conveniently argued from Section 49 which defines a 
recidivist as a person who "after being sentenced for any offence 
by a judgn1ent which has become absolute, commits another of
fence" as well as from the spirit unclerlying an increase of punish-
1nent in case of a relapse: the second or subsequent punishment 
is increased because it is considered? that the first punishment 
proved to be jnadequate. If no punishment was awaide'd be
cause of the application of Sec.tion 23, a more exemplary punish
ment is not called for. 

Section 23 can only be awarded ~here a person, who has 
never been pTeviousiy · convicted of a: crime, is convfoted of 
grevi-0us bodily harin excusable in terms of law, or of theft not 
aggravated by violence, or of fraud, or of the crime referred 
to in Section 339, or of any other offence punis11able with not 
nlore than two years' hard labour or imprisonment. Lately, 
an amendment was enacted by Ordinance VI of 1947 according 
to whieh the C-Our~ may,. even if the theft is aggravated by 
vio~ enee, grant a eonditional release, if the offenders are minors 
and' if the violence consists inerely in the circumstan~ of the 
thieves presenting therriRelves unanne'd in a number of more 
than two. · 

Interpreting the section our Criminal Court in Rex vs. 
Spiteri, 14th Oc.toher; .. 1920, hehl that _the limitation of the 
liability to a punishment not exceeding two years' hard labour 
or imprisonment as a condition for the applicability of the said 
section ref erred only to offences other than theft or fra.ud in 
which case the limita.tion was not operative. Moreover, in Rex 



142 'rHE LA w JOURNAL 

vs. Francesco Magro, 3rc.1 October, 1903, the Court held that the 
law, when referring to any other offence p1.£nishable with not 
m.ore than two years' hard laboiir or imprisonment had in mind 
the punishment to which the offence as suc-h is suh1ec.t without 
taking into consideration any extraneous circumstance which, 
without altering the nature of the offence, might constitute a 
reason for aggravating the punishment thereof. This: in fact, 
is the literal meaning of the words of the section an·d is con
sonant with the intention of the legislat-0r which was evidently 
that of restricting the operation of Section 23 to those ottences 
whkh are not in themselves of considerable gravity. 

The Court, in granting the benefit of con.ditional release, 
takes into consideration the trivial nature of the offence, the 
circumsta.nces under which it was committed, the age, character 
and antecedents of the offender. Thus Judge Debono, in Rex 
vs. Maria Carmela Bonnici, 17th January, 1905, grante'd con
ditional release in view of the fa.ct that the accused was of gooa 
cha.ract~r and' the jury had added a rider to their verdict re
commending the accused to the clemency of the Court. Vice
versa, in Rex vs. Bartolomeo Cefai, 4th March. 1908, the Court 
refused to apply this section as it appeared that although the 
accused1 had not been previously sentenced, he was, however, 
notoriously of bad eha.racter. 

Finally, the question arises : Can Section 23 be applied 
in the case of a conviction for a second offence before the con
viction for but after the commission of the first o:fience? - The 
quest!on was solved in the affirmative in Rex vs. Alfrea· Rizzo 
et, 20th October, 1938. In that case. one of the accuse·d Borg, 
after committing the first offence, had committed a petty theft 
of which he ha.d been meanwhile conVicted by the Court of 
Magistrates and release a conclitionallv. The Court in this case ., 
applieo Section 23 in respec.t of the first offence on the grouna 
that. as at the time of the commission of the first offence, Borg 
had· not been sentenced for any crime. a.n·a as Section 23 was 
mea.nt to be applicable in the case of the first crime, Section 23 
could be properly applied. However, this would appear to be 
a somewhat liberal construction. Moreover, there would. be the 

. an-0maly of the benefit of Section 23 being awarded' twice. 
It may not he amiss to add that Luigi Maino in his text

book "Commento al Codice Penale Ita1iano" ""(3r'd edit. Vol. 
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I, P. 61, p . 106), speakg very highly of the benefit of first of
fenders and makes reference to the writings ·of Prins an(l Lam
n1asch in the Bulletin de l'Union internationale de droit penal 
(Ann. 1. 161). He states further that the system of conditional 
release with regard to offenders "costituisce un freno assai piu 
pot-ente, perche sono essi direttamente gli interessati 2d evitare 
la recidiva.' ~ 

THE GENERAL GOOD 
"P~rliament is not a oongress of am·bassadors from different and 

hostile interests ; which interests each must maintain, as an agent and 
advocate, against other agents and adv-0cates; but parliament is a deli
berative t\.SSembly of one nation, with one interest, that of the whole; 
where, not local purposes, not local prejudices, ought to guide, but the 
general good res~lting from the general reason of the whole,, . 

BURKE . 

• • • 

THE RULE OF LAW 
The process of i·e-establishing the rule of Jaw once it has been shat

tered is slow and difficult; it is so much easier to destroy than to rebuild. 
But nntil the world once more becomes law-abiding it cannot hope to 
regain peace and happiness. 

LORD MACMILLAN. 
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The Defence of Conjugal Subjection 
In the Criminal Law of Malta 

By J .J. CREMONA, B .. ..t\.. (Lond.), D.Litt. (Ro1ne), I..JL.D. 

SECTION 34 of the Crim inal Code of Malta lays down as 
fo~lows: 

''No person shall be liable to punislunent if at the tin1e 
of the act or omission complained of, such person-
( a) waR in a stat e of in sanity or frenzy; or 
(b) was constrained ·thereto by an external force which 

he coulcl not resist.'' 
The external force n1entioned in the -la.st para.graph of this 

provision of law may be either physical or m oral , and a form of 
mora~ coercion in1properly so called is civil subjection, w~ich 
may be either· public or private. Our Criminal Code , like the 
French Code and unlike the Italian Code, does not contain an 
express provision on thB subject of civil subjection. It is pro
posed, howeve1 , to corn~ider here the posit"ion of pr ivate civil sub
jection with regard to the married women in the Criminal law 
of Malta. 

It is well to start by enunciating the general principle that 
civil i::mbjection arising from the domestic re!.ations of husband 
and wife js no de.fence in Maltese Criminal' law and affords no 
exemption to a wife unless it amounts to such coercion as is 
envisaged in the last paragraph of the a.bovequoted provis.ion of 
law. Thii:i may be taken to the general principle governing the 
suhject under investigation. 

The defence of civil subjection in respect of the married 
woman was expressly raised (for the fhst time, I daresay) in 
The Police v. RU.a Spiteri and Mario Spiteri, in which I l1eld 
brief for Mado Spiteri. Bv n. judgment of the Criminal Court of 
Magistrates of the 2nd Angnst, 1944, Rita Spiteri was found 
guilty of having, in Va!letta , d urin·g the preceding t'wo years , 
by several acts committed in purs11ance o.f the same design, 
made false oaths requ1red by law before Labour. Officers lawful
ly authorized to administer oaths and was sentenced to hard la
bour for a term of seven months and to ,general interdiction for 
a term of five years , and her husband Mario Spiteri was also 
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found guilty of having, Ly several . a~ts committed in pursuance 
of the same design, knowjngly received. a sum exceeding ten 
pounds but not exceeding one huncli eel pounds obtained by means 
of fraud, through his wife's false oaths, and was sentenced to 
irnprisonment for a tenn o.f five n1onths . Before that Court Rita 
Spiteri had set up the plea of coercion Ly he1 husband and the 
presiding magistrate (A.\r. Cmni~leri ~ now one of His Majesty's 
Judges) had disallowed the plea on very sound grounds. On ap
pea~ the same plea -was urged by her, and Haid ing, J., in an 
elaborate judgment delivered jn His 1Iajesty's Crin1inal Court 
in its appeilate jurisdiction on the 30th October, 1944, rema1ked 
as· follows: "The contention of the defence that Rita Spiteri, 
being a i-narried won1an, should be consider·ed, in such a case as 
this, a·s- having· acted under coercion by her husband cannot be 
a.ccepted by- this Court. - Even though one were to examine the 
·practical cases to which, in pari tnateria, the doctrine of coercion 
was applied by Eng~ish Com ts, one must aver that any pre
sumption eventilally a.chuitted by English case-law in this con
nection. will fail whenever evideoce is adduced that the wife act
ed voluntarily in assisting. her husband. rrhe only coercion under -
our law. is that mention.ed in the second subsection of Section 35 
of. the .' Criminal Code [now Section 34 (b)J; it is beyond ques
tion that abbedienza gera·rchica in the domestic field (or timore 
re.veren·ziale), as a form of coercion in1proper~.y so called, cannot 
exempt the wife from c1iminal liability because it does not do 
away with · the consciousness o.f her wrongdoing nor with the 
voluntariness of her determination. 'l"herefore the Magistrate 
was right in ,remarking in his eari.ie1· decision, on remitting the 
~vidence_ to the Attorney-General, that in the case of a charge 
brought .against husband and wife, there is no p1 esumption un
der Mai'tese law that the husband has exercised his power over 
the wife with a view to committing the crime ... Wherefore the 
contention of coe1-cion, in the absenee of proof of coercion in the 
sense admitted by our positive law, cannot be accepted. This 
do~f) not necessarily imply that such considerations may not, in 
appropriate cases, h.ave a bearing on the app~ication of punish
ment." As a matter of fact, in the case under review, Ha1ding, 
J., concluded by affirming the judgment of the Inferior Court/ as 
regards the me1its cU the case, but reduced the punishment itp~ 
plied · to Rita Spit.eri to· imprisonment for five months, so that 



146 tHE LAW JOURNAL 

the punishment restricting the persona~ liberty of both husband 
and wife came to extend ove1· the same period of time, as the 
learned judge avowed his inclination to give weight to the cir
cumstances that Mario Spiterj, as head of the family, should 
not have passively acquiesced in, but should have actively pro
hibited, the commission of the offence bv his wife . ., 

In England the common law accorded a specia!. privilege to 
the wife by raising prima. facie p1esumption that a felony (other 
than one of extre1ne gravity suich as treason or murder) commit
ted by a man ied wonian in the actual presence (\f her husband 
was committed by her under lus coercion and was therefore ex
cused, even though there were no pi·oof of any a.ctual intimida
tion by the husband. Still, as Kenny says in his Outlines of Cri
rninal L.a.w (1945 Edit., p. 83) "this presumption of subjection 
wa.s only a prirna fa«;ie one; rebuttable by proof that ttie wife 
took so active a part in the. crime as to show that her will acted 
independently of her husband's". This principle was affirmed in 
Reg. v. Crose (1838), ~ Moody 53 (K.S.C. 66). ~~ from June 
1st, 1926, however, this presui:pption was abo!ished, and actual
ly section 47 of the Criminal Ju~tice Act, 1925 (15 ~i;id 16 Geo. 
V. c. 86) lays down as follow:::>: "Any pr~sumption of law that 
an offence committed by a wife in the presence of l1er1 husJ:>and 
is committed under the coercion o.f the husband is hereby abol
ish~d, but on a charge against a wife for any offence other than 
treason or mu1der, it shall be a good defence to prove that the 
offence was committed in the presence of and under the coercion 
of, the husband.'' 

It is unquestionably relevant to inention here that, doubt
lessly acting on the assumption that this presumption had been, 
at least once be.fore, adrnitted by ou1· Courts, the defence had, 
in the Spiteri case, cited The Police v. John Vella and Rita 
Vella, determined by His i\ifajesty 's Crirninal Court in its appel
late jurisdiction on the 30th October, .1943. Harding, J., how
ever ie1uarked that that case was different fro1u The Police v. 
Spiteri abovequoted inas1nuch as it had dealt with the presump
tion of the possessor's identity in the case Qf the discovery of in
criminated objects in a house occupied by a, man and his. wife. 
In the Vella case some bedsheets, which were proven to be 
Crown property, were discovered by the Police in a chest ·of 
Qrawers in a house occupiecl by Rita Vella and her husband J .ohri 
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VeEa. Tbs circumstance, the learned judge observed, should not 
operate to the p1ejudice of the wife alone, but at least Qf both the 
husband and the wife. As a 1natter of fact, the learned judge 
\vent on to remark that on this subject he was rathe1-! inclined 
to follow a principle established in English case-law that unless 
there are circumstances to show clearly that the wife was acting 
separately and without he1; husband's sanction or co~lusion, it i8 
taken that objects .unlawfu1ly found in the house of a hm;band 
and his wife are in the J_Jossess!on of the husband. In this c.on
nection the learned judge cited B. v. Booler (2 Cox, C.C. 27:2). 

The sarne principie \Va::; reaffirmed in a n1ore recen_t case in 
which I happened to be p1osecuting, 'The Police v. Angelo Ca-
1nilleri and Concetta Tanti, determined by His Majesty's Cri
n1inal Court in its appellate jurisdiction on the 23rd February, 
1948. In that case son1e lengths of materia!. alleged to have been 
stol~n, weie found by the Police in a house occupied by the 
two appellants who were living together in concubinage. Har
ding, J., however, remarked that even if t-he Couirt were to ap
ply the principle affinned in The Police v. Vella to the case o.f 
two persons who, like the appellants, were living in concubinage, 
in the present case the de1neanou1· of b-Oth the appe~lants in the 
couri:;e of the Police investigation8 was such as to show that both 
were assu1ning responsibility for the unlawful possession of the 
goods in question, in spite cf thei1 · endeavours to justify such 
possession. Incidentally the doctrine of marital coercion in Eng
lish case-law does not apply to cases of 111ere cohabitation anil 
this privilege accorded to a wife does not ·extend to a mere con
cubine, as was held in R. v. Court (1912), 7 Cr. App. R. 127. 

Finally it would not be an1iss to note that even in our• Civil 
Code, as in the Italian Code and formerly in the Code of Este_, 
the Albertine Code, the Neapo~itan Code and the Code of Par~ 
ma) and also in the French Civil Code and in Roman Law (Fr. 
22, D. de rZ:t.. nLtpt. (XXIII, 2) : L. 6, C. De his qitae vi me
t-n.sve (II, 20) inere reve1ential fear (ti,mo-re rfoerenzia.le) is not 
enough to ·invalidate a contract; and Section 1023 of our Civil 
Code lays down as ,follows : "Mere reverential fear towards the 
father, mother, or other ascendant, or towards the husband, shall 
not be sufficient to invalidate a contract, if no violence has 
been used. ' ' 
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The threefold distinction : F urtum Rei, 
F urtum Usus and F urtum Possessionis 

By J.1'1. GANADO, B.A., L·L.D. 

AU'l1 UALLY, 110 such di5tinction is forma~ly made in the 
Digest and it has been urged with reason that no such for-

111al distinction is in any way even authorised by the texts. It is 
true that the "trio" has acquired quite a lot of impo1tance on 
account of its having been allotted · a seat in the definition of 
theft itself; but one notes that in several works the distinction 
is not considered as indicating various types of theft (e.g. in Po
thier, Voet, Vioo). Ancl it appears that this is the correct atti
tude; in fact were it not for the stress laid in fr. 1. 3. on this tri
chotomy, one wouid probab~:y not have thought about making 
the distinction at aH but only to regar·d the various cases as dif
ferent features or applications of the same notion. 

The first difficultv that is met with refe1.s to the !iteral mean-
" ing of the definition itself :- "Fuirtum est contrectatio rei fra.u-

dulosa lucri faciendi gratia vel ipsius rei vel etiam usus eius pos
sessionisve''. Monro in his book on theft includes two distinct 
translations : one joining up the last phrase with "contrecta
tio'', following what is stated in the. Institutes (where 'lucri fa
ciendi gratia'' is left out), the other following the litera~. con
struction by connecting the last phtase with the idea of benefit 
or advantage. Both have ve1y great· defects that throw a rather 
strong light on the doubtfuil origin of the definition itself; but , 
as far as it is possible to translate the definition, as it appears in 
the Digest, it must be said that the second mode above indi
cated ~eems to be more justified. The greatest point in its favour 
is the c~:ear repetition in "vel ipsins rei"'. If what Huvelin and 
Donatutti say were true, the definition in its original form would 
have read : ''Fm.tum est contrectatio rei vel ipsius rei .. . '' which 
is an extremely clurnsy way of expressing· oneself. On the other 
hand, if Pa1npal'oni and Bonfante have their way, the definition 
would extend only up to "lucri faciendi gratia" and the rest 
would be an "addendu1n'' escogitated by some jurist who· want
ed to jllnstrate the wide and changeable notion of theft. 

In regard to the grammar of the passage, it is quite clear 
that n.~l is not well. On the one hand, "contrectatio" Qf in tan-
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gible things is hardly conceivab~e anc.l on the other ''lucri facien
cli gratia rei" is not at all correct either; in fact, Fe1 rini, for 
instance, stresses that Latin syntax cloea not allow absolutely 
of such a constn1Ction . 

. The discrepancy between the definition as it appears in the 
Digest and in the Institutes is indeed puzzling. It is of cou1 se 
much more probable that the words "lucri fa.c iendi gratia" were 
left out in the institutes rather than that they were newly coined 
in the Digest. But, if that is so, it may make one think that the 
compi~.e1·s were used to the expression ''contrectatio usus'' as 
they made no attempt at al1 to remedy the precarious position 
in which the three genitives found themselves; but this is hard
ly convincing, although it appea.rs that some writers rega.rtl it 
as a positive argument. The fact that such a thing as ''contrec
tatio usus'' did grat-e on the ea.r of the jurists of those eaily days 
is borne out by the transla.tion ·in Greek which we find in Theo
phllus' Paraphrase. In Feriini's Latin translation the passage 
runs as follows : ''Furtum est n.lienae rei contrectatio pessima, 
quae eum qui furtum pa.titnr vel cilca ipsam rein laedit vel circa 
usum ·eill's ve! possessionem. Cfrca ipsam rem veluti cum bomI
nem tu um subripiam, circa usum vel'uti cum id quod mihi in 
nnum diem utendum datum est, diutius retineam. Circa posses
Rionem deri:nun cum id quod tamquam pignus retinendum 
datum est, vel tamquam depositum, quasi uominns possi
deam". This indicates that even ih the early pe1ioc1 the .distinc
tion between res, usus and possssio was understood as being 
grafted on the disadvantage caused, or, from the positive angle . 
on the advantage derive-cl. 

The passage fr. 1. 8. is supposed to have been taken from 
Paulus' thirty-ninth book "Ad Edictum"; and if it were Paul 
himself who had formulated the new definition, _bow is it that 
he abandons it in his "Receptae Sententiae'' which is prob-ably 
a later work, apart from any question about its authen.ticity. In 
his -f'Receptae Sententiae", he adheres to the traditional, pro
bably Sabinian: definition of theft whjch jg mentioned in Gel
lius, followed. by Gaius (III, 195) and possib~y al'so by Ulpian 
(fr. 66) who however adds "ut lucri faceret". (Incidentally ;the 
authenticity of the rela.tive passage of Ulpian is impnQ"ned hy 
Huvelin an·cl by Albertario). Paul, however, changes the tradi
tional "invito domino" into "dolo ma.Jo" which is decided1y 
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much more correct and which e~iminates one of the grounds on 
which the Sabinian definition has been seve1ely criticised. None 
the less it is indeed strange that Paulus should have abandoned 
a definition which is superior and again adhered to the one tra
ditionally .followed. It has been suggested that Paulus did not 
inean to give a definition jn his €Xtract from his Sententiae but 
only to deal with a specific case, but i.f one considers the position 
of the refative sentence and the woi-ding, one cannot very well 
doubt of Paul's inte.ntion. And, if the ~onger definition belongs 
to Paul in actua~ fact, one cannot ve1 y well find any solution 
other than that in his Sententiae Paulus more or less repeated 
the traditional definition without a.ttributing to it too much im
portance. 

Attempts have been made to explain what Pan! could have 
meant_, exactly, by his novel way of defining furtum. Birnbaum 
suggests that "lucrifaciendi gratia" means nothing more than 
''with the animus of acquiri'ng'' and in this way the genitives 
will follow splendidly. (This interpretation, as will be seen, is 
not at all justified by the texts, as it involves the acceptance of 
the modern notion. of "furtum usus" that iR comp~etely alien to 
Roman Law). Rein thinks that "contrectare'' in the meaning jt 
acquired in later times, does not convey anything but ''usurp'' 
and therefore it could stand pretty well with such intan~ible 
things as "usus'' and "possessio"; this solution, though attrac
tive, decidedly confli.cts with the log-ica.l meaning tha has to he 
attributed to the word a~ evinced hv the <'onstant use that is 
made of it in the- text.c:;. · 

It abpe~ns t.hat in the earlv 20th centnrv. the extra.ct con
taining Paul's definition was c~nsidered . to b~ indubitably auth
entic: in fact, we find. for insfance. Ferrini saying that "riemo 
sanus'' can deny that the definition in the Institutes derives from 
the slightly longer one reproduced in the Dfrtest, which probab!y 
was not coined bv Paulus himself (who, it is stated, did not 
have a very orie-inal mind) ::l.nd which he mi.<tht perhaps have 
culled from J ulianus' works. If this were true, it is ·a.mazinE? how 
the definition did not find supporters or even critics and did not 
have any repercussion at a11 on the jud]cial diScussions that were 
going on in ree-rad to the subject in hand. The expression 'rfur
tnm usus" is hardly ever found; whj~e the phrase crfurtum pos
sessionis" appears very seldom and has caused much controver-
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sy on the proper hans:ation. But in any case it is quite clear 
that, as has already been observed, the distinction is not one 
on which the Roman doctrine of theft was built up. It seems that 
it made no difference whatever whether a particula1· set oi cir
cumstances fell under t11e one or the other category : ·the jurists 
ignored con1pletely discussions of that nature-a. fact which ine
vitablv leads to the inference that the .distinction could not have 
possibly -exercised any influence on the historical development 
of the law of ''furtum". It is t111e that tht-1 penalty app~icable
was identical; but that cannot be considered to have been th~ 
cause of an identical treatment. Rather, the application of the 
same penalty is a pointer towards the abse.nce of a distinction 
and a result of the cases having been grouped together. 

The divergence which exists between the definition as pre
served in the Digest and in the Institutes is at the same time 
curious and instructive. Huvelin thinks that the notion of "lu
crum facere" was given prevalence, if not introduced, by Justi
nian's compilers themselves. But, js it probable that anyone 
should discard deliberately one's own innovations? And, the com
pilers cannot be conside1ed to have. been guilty of underestimat
ing or under-stressing the conceptions introduced or modified by 
them. 

It seems as if one does not possess adequate data to ventute 
launching a solution. On the one hand, it is quite clear that the 
threefold distinction did not have a say in the Classical discus
sion of the law; indeed, Hitzig categorically states that writers 
who came !ater than Paulus are not even aware of the distinc
tion. None of the Classical jurists ever essays to outline the li-

· 1nits of one category as opposed t.o the other. On the other hand 
it does not appear to be the custom of the compilers not to incor
porate the distinctions formulated by them,. in .the discussion of 
cases. If the two normal solutions are thus excluded, a third 
would remain possible, namely, that the g-eneralis~tion was a 
pre-U'ustinianian atfiempt t;o formulate a comprehensive rule that 
would cover most of the cases of theft-but which did not have 
the virtue or the time to gain a proper hold on juristic thought; 
besides, it may be that it was too abstruse a distinction t-0 ad·mit 
of easy infiltration into the bulk of the texts. Its Eastern origin 
throws much ligl1t on the strange syntax occasioned by joining· 
up "lucri faciendi gratia" with the genitives, or alternatively, 
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on the weird notion of '' contrectatio ·usus'', if one thinks of the 
diffe1ence in the shade of meaning pertaining to the correspond
ing Greek words. In fact Ferrini considers Theophilus' Para
phrase as being i1npotent to furnish an argument in favour- or 
against any possible mode of translating the definition; besides, 
its being relativel:v late, it is subject to the consideration that 
the Greek term corresponding to "contrectatio'' has a, much 
more restricted meaning which necessitated an arbitrary render
ing into Greek. For our purposes. it is enough to note that the 
variances that exist between the Lu.tin and the Greek wording 
might po~sibly have helped in the production of a sentence which 
jndged by normal Classical syntax appears decidedly weird. 

The final invocation of Natural Law, as Albertario says, 
carries on its face the s1gnR of doubtful origin. 

It, consequently, appears possible th~.t the denrl,ition in 
47. 2. 1. 3. is a pre-Justinianian attempt to make a t!eneralisa
tion, which substantially was neither neC'essary nor useful, as 'it 
was a natural consequence of the ru~e that "amotio" was not 
essential and that the interest in the safety of the thine-s is a 
much wider conception than the interests of the owner as such; 
but, although its utility was thus rather doubtful, it must be 
admitted that the trichitomy, a~ formulated did not hit too wide 
of the mark. Of course, it fa a distinct'ion which cannot have re
sulted automatically out of sheer practice but it must have re
ceived formulation at one o.f the renowned Law Schools in the 
East, about wbjch so Htt]e is known. But from what is known, 
it appearR that the standard of studies was far from unsatis
factorv and the fact that several of t.he compilers came from the 
Law Schools increases the probabllitv that certain rnles that had 
been formulated in the Schools should ha.ve been accepted in the 
new Codification. 

If we accept such a conclusion, it would be rather awkward 
to trv to find out what th~ distinction actually mesint .. or rather 
what it was intended to mea.n: the ca.ses mentioned in th~ · Di
~est present no ordered application of the pattern pre~ented bv 
the diRtinction and that exphi.ins tbe doubt which -still prevails 
in connexion with points of "furtum usus'' and fu1·tum posses-. . , ' 
SIOilIS . 

In Gaius and Justinian's Institutes a wel!-known case in 
which theft is committed by unlawful use of a thing is men-
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tioned as a sort of illustration of the rule that theft need not con
sist in "amotio" but ''gene1aliter cum quis alienam rem invito 
domino cont.rectaf '. ''Itaque'' (and the word is worth noting)
then f ol~ow the cases of the pied gee and of the depositary; the 
designation of the offence is simply unqualified 'furtum commit
tit'. It appears that from the connexion between the parts of J. 
IV tit. I. 6. characterised by the ''itaque', some 1urists have been 
!ed to interpret the ruie as reproducing the· distinction; in other 
words "furtum iei,' Yiou~d be "furtum (rei) fit ... cum quis inter
cipiendi causa·rem alienam amovet'' and ''furtum usus,'-''cum 
quis alienam rem· in vi to domino contrectat''. That would appar
entiy leave furtun1 possessionis unaccounted .for; b nt this objec
tion is dealt with ~y a Ye1.y ingenious mode of interpreting the 
notion of "furtum possessionis", thi1t would thus be easily cov
ered by the words ·''cum quis alienam rem invito domino con
trectat". 

I do not believe at all that we can derive any assistance 
from this passage, appearing both in Gaius and in the Institutes. 
It merely contains the enunciation of the ''contl·ectatio" prin
ciple and does not cover any recondite mysteries. Gaius in writ
ing- it, did not have any u~terior nlotive in mind and the case he 
inentions is an ordinary case in which the1e is no "amotio, '. 

Fro1n Geilius we lea.rn that the rule that such illici.t use of 
a thing as theft was quite old : '' ... idque Brutum solitum dicere, 
et furti da.mnatum esse' qui iumentum aliorsum duxe1at quam 
quo utendum acciperat item qui longius produxerat quam in 
quem locun1 petierat"; and, incidentally, we also do learn that 
no distinction in theory or in p1actice i 'as 1nade. 

At one time it was thought that the three types of ''fur
t.um'' indicate three distinct and separate types; while on the 
other hand others were inc:ined to think that the distinction re
ferred to the purpose which the thief had in mind' the notion of 
theft being one and unchangeable. The first point of. view ·is 
clearly disproved by all the texts , other·, perhaps , than the defi
nition itself; while the second point of view leaves "furtum pos
sessionis', out of the picture.---:-jt, howe~er, .has_Jhe merjt ,of J.t.s 
having been accepted in· the law of · 1at_er tinies, ;i·esulting ' in ·the 
inodern legal notion o.f' ''theft of 

1 
use'' . 

It. is true the intentional element does exercise much influ
ence in theft. Pau! tells us, for instance, that "contrectatio" 
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inust be made ''dolo rrrnlo"; from Sabinus (via Gellius) we know 
that for use to be illicit, it is necessary that the user should have 
known (iudicare deberet) that the use was being made ''in vi to 

· domino''. ~ut we do not come across any clear instance in which 
a carrying away is not dee1ned to be theft because there is some 
peculiar purpose. On this rnatter, difficulties a-re met with in re
ga1d to the mere intention to destroy or to the mere intention ~f 
gratifying one's passion. As to the former, it is highly probable 
that the rule 'vas that one must have acted "animo furti facien
th ' and not only " tantum dam,nu~ dandi", although the prin
cip~e does not. invariably apply as for example in D. 12. 4. 15, 
when the supposed thief acts merely to cause the death of a. 
"servus alienus" without the intention of appropriating him or 
of deriving any use or profit. As to the latter, there is some diffi
culty in 1 econciling wbn.t Paulus says . in 83. 2. with what Ul
pian says in 39; apparently, neither 83. 2. nor the first sentence 
of 39 has ever been alleged to be ai1 interpolation. Apart from 
a, possible justification arising flom the woman'i:; position as a 

...EE.~~titute in 39, it is suggested that the proper rule is the one 
found in fr. 83. 2. as it was typical of Classica! law not to en
quire into ulterior motives in a way that would ta~e one Jar· from 
the objectivity of the situation. Fer.rini considers that 39 derives 
from a strained inte1 pretatiou which Ulpian had of "lucri fa
ciendi animus"; while it is probable, as Bionqi says, that the 
notion of compensation with disgrace which is suggested, is an 
interpolation. 

All other ca~es of unhtwi~ul u::>e which the texts present refer 
to people who have aheady, by reason of a contract, the thing 
in their detention; borrowers, tenants, depositaries and pledgees, 
for instance, a.re mentioned but we never :find instances of peo
ple who a,re deemed to com.mit an unlawful use, if in order to 
use the thing, they must take it away first frpm the owner's pos
session. This is said to be in conformity also with old Byzantine 
tradition in general; only the more recent G1eek tradition de
parted .from the rule. And the caHe8 mentioned by Gellius, .com
ing from Quintus Macius and Brutus and in that mentioned by 
Valerius Maximus, possibly as Huvelin thinks, in accordance 
with the same tradition, we only have instances of people de
taining "nomine a~ieno", who put the thing to an unauthorised 
l;lSe. The a:p:parently general wording used by Paulus ju fr. 40 : 
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· 'qui iumenta. sibi commodata longius duxerat aliena·ve re invito 
domino its us sit ftirtu·m f acit' ' , is no p1oof to the contrary. The 
dause in italics <.:annot be understood separately from its con
tenfs. lt is true, the words · 'aliena re" seem to suggest that a 
new clause is being taken up, still the phrase " usus sit,, cannot 
be interpreted as · ·car1ying away with the purpose of using:'. 
Besides, Paulus' paragraph seems to be a mere part of the tra
<litiona,l <)laim mentioned by Huvelin. Consequently, it appears 
that acco1di11g to the text::;, who takes away a thing from its 
owner without the latter's consent, for some inotive or other 
(save · 'pietatis causa' '-unchaining of a slave), commits furtum 
re1 ips1us. 

But was the intention of whoever formulated the distinc
tion actually that? We1·e it not ior one consderation, mentioned 
hereunder, it would have been extremely doubtfui. A differen
tiation between the one who steals with the intention of per
manently appropriating the thing and the one who carries the 
thing with the intention of using it and then returning it, is not 
at all iEogical or unjust; and it would have been highly harmo
nious with the moralising attitude that prevailed. Besides, this 
point of view is confirmed by later Byzantine-Greek doctrine on 
the subject, but, it seems to be ascertained that Byzantine law 
and custom at the time of and befo1e the compilation of the Di
gest was not in favour of such an analysis, as one can inf er from 
the Index of Cyrillus in the Basilica a.nd from other sources. 
Besides, the tendency of later Byzantine thought is explained 
by such write1B as Ferrini as having been due to an attempt to 
reconcile Ulpian.'s fr. 89 with Paul's fr. 83. 2. Ulpian was sa-id 
to have decided that in taking an •'ancilla aliena libidinis causa" 
there is no "furtum rei ipsius"; while Paul says on the same 
hypothesis that there is theft that is furtum usus. F1om such 
explanation, a Jilew notion of " furtum usus'' .grew up. 

Incidentally, it may be stated that an examination of the 
discussions that rage in regard to 52.20 cannot l>e of assistance 
in deter1nining the notion of " furtum usus". It appea1s that the 

J allegations that are u1ade by Pe1Tini and Albertario would turn 
the passage into : ' ' si quis asinn1n n1eun1 coegisset et in equas 
suas . .. dumtaxat ... admisisset, furti tenetur." If that is true, 
the passage would confirn1 the view expressed above. But even 
if we !eave the passage as it is , it throws no adverse light on the 
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notion of "furtum usus'' at all, apart .fro1n t.he fact. t~at it gives 
us an instance in ·whid1 unauthorised taking n1e1ely for use may 
not be theft. 

As to "furtu1n possessionis" no separate crime exists ~n 
1110dern criminal iaw bearing that name; but it is a common
place that theft in n1odern law is a crime against possession
an i<lea that instantly 1 eminds oue of the maxim "furtum po8-
sessionis fit". It i& generally thought that the mention of pos
::;essionis in the definition refers to cases of a ''furtum rei pro
priae" by a debtor fro1n the pledgee, by the ba1e owner fro1n 
the usufructuary and by the owner .from the bonae fidei posses
sor or from the co1u-modatarium who has a "ius ritentionis'' on 
the thing. '11he trouble about all this is that in the relative pas
sages there is not even the s~ightest reference to possession and 
nowhere iC3 a penal protection of possession made mention of (e.g. 
fr. 19. 5; 20. pr.; 14. 2; 54. 4; 60. besides, the phrase "rem 
contrectare" is e1nployed in 20. 1 : et ea1n contrectavero), anc1 
it is admittedly strange to include under the term of possession 
which· is a techn_cal one also the ca::;e of "ius ritentionis". 

Schirmer ancl Huschke present a. ren1arkable theory; they 
8ay that the one who said : '· . .. ait possessionis furtum fieri; id
circo autem hereditati furtmu non :fieri ... " is in reality Publius 
Cervidius Scaevola and not Quintus Mucius Scaevola who is 
neveP called by the surname Scaevola alone .. It is quite c!ear that 
Cerviclius Scaevola was fuiiy aware of the cases in which there 
is theft of things not in the possession of anyone (e.g. 43. 11. 
70) . Consequently, Schirmer concludes that it is impossible that 
a Roman lawyer- should have con_sidered as a requisite o..f theft. 
the possession of the victim, when one thinks tha~ the alienation 
with knowledge of an .extraneous thing amounts to theft. How~ 
eve1-, in aE the cases which are Gonsidered as "furtu.m possessio
nis'' there is. always the rjght belonging to someone to reclaim 
possession or at least detention of the thing by a real action. 
Such an eventuality does not exist, it is i:mid, in the case of an 
inheritance not yet accepted. 

Ferrini says that he does not see any difference between the 
case of the heir· prior to material possession of the thing and 
that of the owner of a thing that has been mislaid. Besides, he 
disr~grees with the interpretation o.f the word ''possession',; he 
says that "possessio,, is used in the purely technical sense con· 
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firmed expressly by the refe1·ence to its two elements; "quae 
facti est et animi'' (which words are suspected of being inter
polated by Albertario). 

One of the cases reputed to come under "furtum possessio
nis" is the sa~e by the pledgor who is in the possession o.f the 
thing that had been hypothecated. In such a case no ''posses
sion" is stolen. Secondly, it is n1ost improbable that the Ro
mans should have looked upon the bare owner as stealing ''pos
session" from the usufructuary. It looks as if the general inter
pretation of this type of ''furtum'' is not at all satisfactory, 
when one comes to apply it to the texts. 

Ferrini proposes a solution that was also adopted in seve
ral old works-a so~ution which is extremely ingenious, although 
at first sight a bit far-fetched. He says that the depositary or 
the .pledgee who manifests his decision to keep the thing commits 
"furtum possessionis'' because without removing the thing fr01n 
the patrimonial sphere of the owner he usurps possession. 

In regard to the case of the pleclgee, it may be objected tha-t 
the pledgee has already possession; but on the other hand it is 
suggested that the p!edgee would be changing his derivative pos
sesRion into a; proper and original possession-a distinction which 
as far as is known is nowhere else suggested by the t-exts. 

Ferrini concludes that it is not the thie.f's intention that 
characterizes the offence-but the way in which he acts (il modo 
dell'att.o suo)-and in these cases there is a ' 'mutatio possessio
nis' '. (Thi·s is not perfectly exact ;:is the depositary has no pos
session, so in his case it is not a mere "mutatio" but in any 
case it must be something more). 

It fil\lst be said that there is a passa~·e from Celsus (Dig. 
4 7. 2. 68 pr.) which confirms Ferrini' s line of thought : "jnfi
tiando depositum neino fa.cit fu-rtum : nee enim furtum est ip~a 
infitiatio, licet prope fu1tum est. Sed si possessionem eitts api
scatur intervertendi causa facit furtum' '. Another very strong 
bit of -evidence is to be found in Gellius when dealing with Sabi
nus' view on the theft of im1novables :- ''condemnatum quoque 
furti colonum, qui £undo quern conduxeiat vendito vossessiO-rie. 
eius doininitm int.ervert.isset''. Be.sides, Dig. 4.1. 2. 20 proves 
that the words "intervertere possessionem'' were, so to say, part 
of ordinary phraseo~ogy in rega1d to serious breaches of bailees. 
The passage deals with the case of a commodatarius (or possibly 
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"precarium tenens' ') who fails to make traditio in favour· of the 
lawful purchaser and it is stated that there is no interversion of 
possession if there is a just ad reasonable cause : '. 'nam nee tum 
quidem dom1nus amitt.it possessione'Y1i cum reposcenti in commo· 
datum non redditur : quid enim si alia quaepiam fuit iusta et 
ra.tionabilis causa non reddendi? non utique eius rei possessionem 
intervertit' '. 

It seems t-o be extremely llkely, ]f not certain, that the 
phrase "furtum possessionis'' did not cover such cases. It is 
quite possible however that that notion was meant to include 
other cases such as "furtum rei propriae". However. it does not 
appear either that there are really cogent reasons that make one 
believe that ' 1furtum rei propriae'' was indeed considered under 
this head. It is true that at some sta-ge in the history o.f the law 
of theft, the furtum rei propriae must have made jurists think 
twice, but in the period of developed law, when the orbit of theft 
had more or less acquired its ful! dimensions. no special effect 
was necessary in order to incorporate such cases of "furtum" 
with the bulk of ordinary cases. And one must remember that 
according to the conclnsions already submitted, the birth of the 
<J.Ualification "furtum possessionis'' (if not in wording, &t least 
in notion) came extreme!~ late. 

The much controverted paRsag-e which contains the sen. 
tence "possessionis furtum :fieri", aforequoted\ to my mind, ha.s 
no connexion with the present discussion. If Ulpianus.had want. 
ed to tell us that there existed such a thing as ''futtum pos8es
sionis'' he would surelv have ~iven us a.R illi.1Stration an instance 
When this "furtum POSqesRloTilR'' ta.keR p~ace; wbiJe actually be 
rrives us a case in which no furl.um at all can be comm'itted-a 
fact which makes one translate the governing- maxim in the 
Bense that "furt-um'' is a !esion of passession. Positive evidence 
in favour of the contention that "£111-tum oossessionis'' mea.ns 
furtum bv the owner appears t-0 be very scanty. if at all existent. 
Buckland states ".it was furtnm oossessionis for an owner to 
take the t4ing- from one who had 'ius in rem' against him, usuM 
fructuarv, pledgee or the like or even .from a conductor with a 
right of retention for· expenses". He refers in the footnote to D. 
47. 2. 15. 1., 19. 5, 60; Gains 3. 200; Inst. 4. 1. 10. But these 
passag-es do not even remotely suggest that they are dealing with 
"furtum possessionis". It js only constant subsequent doctrine 
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that looks at furtun1 possessionis in that light. So that it appears 
that Feriini was perfectly justified in impugning the va~idity of 
s nch, a construction. 

The other solution outlined above labours under a disad
vantage in that it is bound t.o approximate a bit too inuch ''fur
tum usus'' to ''furtum possessionis''; and perhaps it may be 
suggested, (and up to a ce1tain extent rightly) that there must 
be an error in the logic of the whole situation. On the one 
hand, the more modern notion of "theft of use'' has been se
vered .from the Roman "furtum usus", as something that has 
hardly anything in common, because the Roman Law did not 
have any Tegard, or at any rate too much regard, to the inten
tional factor or motive. And, therefoi--e, how is it that the distinc
tion, maybe meant to be the fundamental one at least in form, 
is actually based on the specific intention on the bailee's part
whether he wants to appropriate it or whether he wants to use 
it in an unauthorised way and, of course, manifests such a state 
of mind. The difference would u!timately result in stressing the 
specific intention of using (i.e. of not appropriating), exactly that. 
element which has been repudiated in interpreting "furtum 
usus''. 

Fenini, although he does not mention anything, nlust have 
foreseen the possibility of s11ch an argun1ent and he states that 
"furtum usus" and "furtum possessionis'' belong to one clasR, 
as oppos~d to "furtum rei ipsius". But that does not settle the 
objection since t11e sub-distinction would alwa.ys remain unex
plained. 

Howeve1·, it is not a.mazing that .the distinction should 1e- · 
main, at least partly unaccounted for. Considering the det.a·i~R 
furnished by the texts, it looks as if Ferrini's analysis of "fur
tum possessionis'' is the only one that receives backing. But it 
leaves the position a bit <]Ueet both in regard · to the proportion 
of ·the component parts of the distinction a.nd in regard to the 
logical aspect a f orequoted. 

But one must recall that, if it is true that the distinction is 
a very late creation' it cannot possibly tally exactly with the !aw 
as unfolded 1n its varied application. The gene1 alisation which 
today figures so prominently still carries the traces of its hnmble 
origin and is a.s puzzling as a case of mist.a.ken diagnosis. 
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Debate* 

The Motion before the House was : -' 'Tha.t Semi-Respon
sibility should be recognised in our Criminal Code.'' 

Professor A. 1\famo, B.A., LL.D.,. kindly consented to take 
the Chair. 

Mr. J . Brincat, proposer, stated that in the history of our 
Criminal Law we find that on various occasions attempts were 
made to introduce a provision in our Criminal Code to deal with 
the case of semi-resp0nsibility. In 1850, Sir Adriano Dingli 
proposed the incorporation of . such a provision, and so aid. Sir 
Arturo Mer~ieca in 1909. The proposer held ·that the opinion 
of two such eminent jurists was of great weight and constituted 
a clear proof of the need of recognising such a theory. · 

The proposer pointed out further that the motions might 
have been defeated because such theory was not accepted in 
English Criminal Law. But as our Criminal Code was based on 
the Neapolitan Code and our temperament was that of south
ern Europeans we $hou1d rather imitate the Italian Criminal 
Code and mete out a lesser punishment to a semi-responsible 
crimina1. The opinion of several Italian authors was then 
quoted. 

It was aenerally objected that it would' be verv difficult to 
prove the existence of semi-responsibility. This obje<!tiOn how
ever was not very serions, for in fact, in Italy, Japan and 
Sweden . where such theorv waR hein.Q' put into prac'tice, lti:i 
applif'ation was not found t.o be clHn~ult. 

·Mr. F. Ding-Ii. the onposer. oegan by descrimng a semi
reRponi::ible man a.c; one wbo h~ less rapa ble of thiniin.Q' an·<I wil
ling than a normal one. To the acTmissibility of the theory of 
Rerni-responsibflity he found three obiectfon~. FirstTy . the ef-
fect~ of such theorv were oefrimenta.l to the accused, for he 
woulil be ~entenced to imprjc;onment instead of beinQ' sent t-0 
a. mental hospital. A half normal person is not normal and so 
he c;bonlrt not lie ~uhi'ected to a les~Ar punishment. but should 
he sent t-o ho~pital for treatment. Secon'dly, he stated that it 

* Reported by G. Schembri.· B.A. 
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was practically impossible t.o distinguish Eetween the half nor
ma1 and the t-0tally abnormal, and thirdly, even if this were 
possible, jt would be unnecessary. In practice the jury classi
tied such a person as insane. J\tlr. D1ngli quoted two cases 
Hex vs. Pizzut~ \1919) and Hex vs. Busuttil (1940), :where 
the jury gave a verdict of insanity, notwithstanding the opinion 
of mecLical experts to the contrary. 

Mr. O.J. Gulia., B.A., L.P., i:>econde<l the proposer. He 
pointed out that it might seem c.ruel to send a half n~rmal 
person to prison, , but it was by fa.r more inhuman to send such 
person to the gallows. 'l'he speaker went on to explain that 
our law is tota:1y at variance with English iaw in the matter 
of insanity. He reviewed the development of the various theories 
on insanity in Enghsh Ln..w, from the Wild Beast Theory to the 
McNaughton Rules, which did not deai at all with irresistible 
impulse. .English Law was criticised in this matter even by 
English writers. Villiers) Uhief Justice of the Cape of Good 
Hope, admitted the possib~e existence of a weak will) and such 
opinion was being followed now by English Judges. 

Psyl:hiatrists have accepted the theory of semi-responsibility, 
fqr indeed it was quite logical that a state of mind between the 
normal and abnormal should exist. 

In · the recent Connell case, the jury_, while giving the ver
dict of guilty for one of the accused, Burneil, requested the Court 
to exercise its clemency as Burnell was of weak will. The Court 
could not comply with the request of the jury, as the law diod 
not provide for such a contingency, and the death sentence :was 
passed on Burnell t-0gether with the other accused. 

Mr. E.P. Sammut, B.A., seconder of the opposition, began 
by stating that in Ita1ian Law the introduction of such provision 
met with <.:onsiderable opposition. Some psychiatrists disap
proved of this . theory. 

In 1909, the Crown Advocate opposed Sir A. Mercieca's 
motion on the ground that then~ was no definite criterion to 
determine the existence of such state of mind. If a person 
were a.bnormal to such -an extent as to merit a decrease in 
punishment, then it would be more just t-0 classify him as 
insane. As to the objection that a person once remitted to a 
mental hospital was never released, Mr. Sammut ch'ew the atten-

... 
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tion of the proposer to the existence of a Boanl which released 
persons rueriting discharge. 

He was of opinion that an express proviision relating to 
semi-responsi~iiity would be dangerous as jurors would be in
dined to attribute the slightest abno1mal c.:onduct on the part 
of the accused to a state of semi-responsibility. It was the 
legislator's duty to maintain an equitable balance between pub
lic security and humanely directed de1nency. 

The -t1ebate was then declared ope.n to the house. 
1-'Ir. G. Degaetano opined that our law recognised semi-res

ponsibility implicitly since it a~ lowe-0 a latitude in the amount 
of punish1nent. An amendment was thus only required in the 
matter of homic.ide. 

Mr. A. Cachia, B.A., begged t-0 differ from the opposer's 
::;taten1ent that a semi-responsible person was a lunatic, and so 
in practice he would not be sent to a mental hospital. Justice 
was not to be sarcri:ficed because of the difficulty of proving the 
existence of such a state of mind. 

Mr. J. Schembri, B.A., expressed hirr1self in favou't of the 
inotion and stated that such c1oct1~ine was admitted with regard 
to homicide in the law of Scotland. 

Mr. W. ·Gulia• B.Sc ., · said that one should not lose sight 
of advances ma.de in psychiatry. Semi-responsi6le pers<>ns were 
not normal. 'I!he community should cater for all individuals and 
so such persons should receive a treatment different from that 
of normal ones. The best solution would be an institution in
tended exclusively for such persons. 

On being put to the vote the inotion was carrie<l by 7 votes 
aga~nst 4, with 1 abstention. 

Prof. Mamo then examined in a masterly way the argu
tnen ts brought forward by both sides of the House. He stated 
that the doctrine of insanity in English law was surely inade
quate, if we were to consider the McNaughton Rules as the whole 
of the ;aw -011 the matter. But in practice this was not the case. 
While English law might not be the be~t on paper, it was un
surpassed in its pTactical administration. The lack of a provi
sion in English law .dealing ·with semi-responsibility was re-
1nediec1 very adequately by the non-existence of minimum punish
ments, leaving the judge unfette1ed in his discretion to mete 
out the punishment he con&idered most suitable according to 
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· the circumstances of each case. Moreover English Law pro
vided a variety of preventive, reformative and remedial treat-
1nents which enable the Judge to deal with the case before him 
jn the most satisfactory way. In Itaiian Law the minim urn 
punishment was fixed and hence they felt the need of introduc
ing a provision dealing expressly with semi-responsibility. 

Not all writers agree as to the existence or otherwise of the 
semi-responsible inan. 'l1he 1najority of modern psychiatrists 
stood for the affirmat.ive proposition. '11he difficulty arose when 
one came t-0 frame a provision of law to regulate such matter. 
The suggestion of the p1·oposing side that semi-responsible per
sons should be kept in prison for a lesser period would entail 
among other unacceptable consequences their earlier return to 
society. Such procedure might be detrimental to society. The 
best so~utiou was that suggested by Mr. W. Gulia that a. special 
institution should be set up to cater for such persons. A prac
tical oolution in Malta, concluded Prof. Mamo, might be the 
abolition altogether of the minimum punishment and the provi
sjon of modes of treatment of offenders other than by fines or 
imprisonment, e.g. probation service homes .for the mental de
ficient and so on. 

DEMOCRACY 

True democracy is that system which in the words of De Tocqueville 
''may be reconc:Jed with respect for property. with deference for rights, 
with safety to freed<Jm, with reverence to religion." 

LORD MACMILLAN. 
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Law Reports 
H.M. COURT OF APPEAL 

Th~ Noble Giorgio Cassar Desain vs. Marquis James Cassar Desain Viani et 
Judgment delivered on 25. 6. 45 

CONFllC\lED BY J"UDGi\IEN'f OF THI!} LORDS 01!.., 'fH!: J UDlCIAL 
COi\I.L\lrl'·'fEE Oli' THE I>lU VY COUNClL-14. 10. 47. 

lJefenllant wlw was the actual holder of a primogenitura 
founded by the Nqble Cleric Dr. Gio Batta Cassar, ha-d since 
1931 added the surname Viaui to that of Cassar Desain, thereby 
cont.ravening the order of the founder. Plaintiff claimed that 
his brother, the defendant, had forfeited the entail and that the 
primogenitura should be given over to him, being in 1931 2 the 
legitimate success.qr. Marquis James Cassar Desain Viani plead
ed that he ha-c.1 not yet forfeited the entail as the Court couid 
grant him a period Qf time in which to conform with the tes
tat-or's orders. 

Held: that the order <lid not imply a dissolving condition 
but only a 'modus' anll that defendant should incur forfeiture 
of the primogenitura if, within one month he failed t-0 under
take ,, by a note to be :file cl in the Registry of the C-ourt, never 
more t<> bear the na-me Viani together with the name Cassa-r 
D,e:sain. 

Plaintiff and defendant were the surviving sons of the Mar
chese Giorgio Hiccarclo Cassar Desain who hacl succeeded to a 
primogenitura which was fqunded in 1781 by the ·will of the 
Noble Dr. Gio Batta Cassar in the records of Notary Paolo Vit
torio Giammalva in favour of the lawful mal~ line descending 
from the Noble ~alvatore ~';estaferrata and the property was to 
descend in accordance with the rules laid down in the will ., 'in 
perpetuity'' - a direction which was valid in 1781, though after 
1784, the date of the Code cle B.-ohan, no primogenitura oould 
be instituted so as tD extend beyqnd the fourth degree. 

rl~he srnx:essors to this prin10genitura have borne the sur~ 
name of Cassar Desain in accordance with the provisions of the . 
will, wherein it wa.s stipulated that if the holder of the entail 
were tQ acld other surnames then from that moment of con. 

* Reported by J. A. Micallef, LL.D. 
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travention he who should succeecl in accordance with the pro
visions of the will, should succeed t-0 the said primogenitura. 
Defendant had at least from 1931 borne the surname Cassar 
Desa.in using also the surnan1e Viani. Plaintiff claimed that 
his brQther had forfeited the entail and that being in 1931 the 
lawful successor he should take over the property forming the 
entail in question. Defendant pleaded that plaintiff had no 
interest to promote the suit for even if defendant haa: forfeited 
the lands these would pass t-0 his son born after 1931, in ac
cordance with the proviisions of the saicl will, and further plead
ed that he had not yet incurred forfeiture as the order did not 
imply a djsoolving condition but only a 'modus'. 

In H.M. Civil Court, Firs~ Hall, Mr. Justice Montanaro 
Gauci pofr1ted out that plaintiff being "within the vocation'' 
was entitled to bring the defendant's failure to observe the terms 
of the founder's diflposition to the notice of the Court. He 
fnrlher held that defendant had acted in error and that his error 
was excusable. Defendant had not forfeited his primogenitura 
but was to file a note undertaking not t-0 add any surname :to that 
of Cassar Desain. The entail was to pa-ss to the first born child 
of defendant in case of non.compliance with the undertaking. 

Plaint1frs appeal was dismissed by H.M. Court of Appeal 
o.nc1 upheld defendant's plea. It was argued that in order to 
<1ecide whether in the case of forfeiture the lands shoulo pass 
to plaintiff or to defendant's SQn, it was essential to interpret 
the provision in question in the light of the other provisions of 
the will, in terms of the rules -yvhich govern the interpretation 
of wills and laws. The provision which set down the penalty, 
by its diction implied a reference to the other rules of the win . 
In fact it emerged that the founder's will was that the entail 
should always be held by the direct male line of descendanh:t 
of his heir and had laid dQwn various rules in order to safe
guard this succession. Furthermore the testat-0r had nowhere 
i:;hown in hi'S will that the line of descendants of the person 
who fa.iled' to comply with his orders should be penalized. 

In order t-0 decide whether the order in question implie'd a 
resolutive condition or a 'modus' it was essential t-0 examine 
the law prevailing at the time of the foundation as was held in 
re "Caruana vs. Sir Gerald Strickla-nd" (Vol. XVITI P. II. 
Pg. 106). The clodrine of 'Aretinus which owes its origin t6 
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Angelus Aretinus who taught at Bologna and ;Ferrara in the 15th 
century and is described as 'eximius juris consultus saeculi XV' 
in Fierli's "Celebriorum Doctorum Theoricae", was well estab
lished as a guiding principle of construction at the date of the 
foundation of the Cassar Desain primogenitura. The distinction 
between a 'modus' and a 'conc1itio' was plain. If it was laid 
down in the will that the successor t-0 the property should enter 
upon the enjoyment of it only after he had fulfilled some obliga
tion, then he .could never acquire the property until he bad ful
filled that obligation. The term was not C:onstrued as a 'modus' 
a.nd the heir was not subject to the penalty of forfeiture be .. 
cause he could not forfeit that which never had been his. Where 
however the obligation was to be performed after the acquisition 
of the property the case was not simple. On a strictly literal 
construction the wording of the will might appear to provide 
for an immdiate forfeiture. The law however, was against 
such forfeitures, regarding them as odious and as generally pro
flucing a: result oontrary tQ the true intention of the testator. 
It w_as therefore presumed that .. whenever an obligation was 
imposed on the heir after, and not before , the acquisition of the 
property, the provision was to be read as a 'modus'. The Court 
when the matter came before it had to decide first whether a 
contravention had b'een committed and next, if a, contraven- · 
tion was proved, whether the circumstances were such that the 
defaulter instead of being immediately dispossessed should be 
permitted to retain the property if he gave an unoertakip.g to 
observe the obligation in future-. The permission was always 
granted when the contravention was excusa-ble. Where there 
had been no culpa gravis on the. part of the aefaulter' the con
travention was excusable.. 

\ The terms of the testamentary provision further suggestea 
that the founder ha.a only a 'modus' in his mind. He laia 
down . in fact, that in case of eontravention of his order the 
holder would' forfeit the entail "ex nunc", and had he willed a 
resolutive condition he oould have laid down that the forfeiture 
shou~d occur "ex tune". 

The case was brought hef ore the J udicia.I Committee of the 
Privy Council and their Lordships, Lord du Parqq, Lord Mor
ton of Hennyton and Lord Macdremont in dismissing the a,p
peal pqinted out that there was no doubt that the clause of the 
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will under consideration should be read and construed in the 
light of the common Ia.w of J\falta, whic:h was Roman Law based 
prjmarily on the la~~s of Jtrnt:inian, but develop~d by the in
terpretation of civilian jurisb; into a syste1n - the usus rooder
nns juris Romani - which perhaps would have seemed strange 
in some of its aspect:-; to the la,:vyers of .Justinian's clay. 
'.rhe tradition of the R01nan Law had been to give great weight 
t-0 the opinions 0f the learned. Thjs tradition was followed in 
the 14th and 15th centuries when the R-0n1a.n 1aw was being 
refa.shioned or at any rate adjusted to meet new conditions and 
problep:is: continental lawyers of that period, in the words of 
Sir Willia111 Holdsworth. ''1nade their law depend upon the 
co)Iln1on opinion of the legal profesqion t-0 be gathered prin
eipally fro1n le.gal treatiRe8" <Holch'\\orth'~ ''R ti~tory of English 
IJaw" Vol. I p. 220). 

'11hefr J.Jo1·dships conside1~ed the authorities on which the 
Courts of ~Ialta reljed and were of opinion that the case had 
been decided on a correct vie~r of the ] aw. Their Lordships 
accepted the c~octrine exposed by De Valentibus in his work "De 
Ultimis Yoluntatibus" (Vol. 2 P. 1 Votum XXVIII) published 
in 17 44. This book of authorit.y was also referred to by the 
Privy Council in an appeal in which the title t.o the Viani 
primogenitura was in questfon: De<;;a.in (Marquis) v. 'Viani 
(1925). De ·va!entibus professed t-0 be stafang familiar rules, and 
authorities to which · their !.Jo1;clships were referred, bore him 
out. It had come to be rega.rdecl aB a general rule, hardly (if 
at all) subject to exception, that where an obligation wa.~ im
posed whi~h was t-0 be fulfilled, on pain of forfeiture, after ac
quisition of the property, it had to be construed as a 'modus'. 
This wa·s illustrated by a. judgment of the Rota Romana in 
] 007, (8.R.R. Deds CII at p. 132, coram R.P.D. ottalora). 
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NEWS AND VIEWS 
During the Graduation Ceremony which was held on the 

4th of October, the Degree of Bachelor of Arts was c-0nf erred 
on Mr. Maurice Gambjn and Mr. J. Zarb Cousin who are both 
men1bers of the Law Society. Several members have qualffied 
for the Diploma of Notary Public. These are: Mrs. G. De
giorgio B.A., Mr. J. Agius, Mr. A. Cachia B.A., Mr. 8. Ca
milleri, Mr. G. Degaetano, Mr. J.V. Galea. l\fr. A. Grech, Mr. 
O.J . Gulia L.P., Mr. E. Lucia, Mr. A. Mifsud L .P., Mr. V. 
Ragonesi L.P., Mr. A. Rutter Giappone L.P., Mr. J. Schem
bri B.A., and Mr. G. Schembri B .A. 

* * 
We extend our congratulations t-0 Mr. J .M . Ganado B .A., 

LL.D .. Mr. E. Busuttil B .A., LJ.J.D., and Mr. J .J. Cremona, 
B.A., D.Litt., LL.D., on their appointment as lecturers in 
Roman Law. International Law and Constitutional Law res
pectively. 

* * 
Dr. Busuttil is still away from th~ Islan·a and will thP-rA

fore not be in a position to take up his duties immediately. We 
have been a.ssured' that an acting lecturer is to be appointe'd 
without delay. 

* 
Dr. Gana.do is at present AsBista.nt Lecturer in Roman Law 

at University College, UniversHy of London. The Society has 
certainly evPry rea.s-On · tD be proud of itR first President who has 
attained such success at an ea.rJy age. 

* * * 
Mr. F . Montanaro Mifciucl, Rhodes Scholar for 1948. has 

taken up residence at Oriel College anc1 is reading for a Degree 
in History. 


